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What are economic, social and cultural
rights?

Economic, social and cultural rights (ESC rights) are human rights 1 which have a focus on
the economic, social and cultural needs of individuals. They are part of the political debate
about the appropriate role of the state in addressing issues such as poverty,
homelessness, unemployment, poor working conditions, inequality etc.

The UN's chief human rights body, the "Office of the High Commissioner for Human
Rights", identifies ESC rights as:

“those human rights relating to the workplace, social security, family life, participation
in cultural life, and access to housing, food, water, health care and education”

Office of the United Nations High Commissioner for Human Rights, 2008

The Council of Europe,i an intergovernmental organisation established after World War II,
explains that ESC rights are concerned with:

“how people live and work together and the basic necessities of life. They are based
on the ideas of equality and guaranteed access to essential social and economic
goods, services, and opportunities.”

Council of Europe, n.d.3

Although it notes that ESC rights, "may be expressed differently from country to country or
from one instrument to another", the UN's Office of the High Commissioner for Human
Rights states that the core rights, based on the rights in the International Covenant on
Economic Social and Cultural Rights (ICESCR), include:

» Workers’ rights, including freedom from forced labour, the rights to decide freely to
accept or choose work, to fair wages and equal pay for equal work, to reasonable
limitation of working hours, to safe and healthy working conditions, to join and form
trade unions, and to strike

* The right to social security and social protection, including the right not to be
denied social security coverage arbitrarily or unreasonably, and the right to adequate
protection in the event of unemployment, sickness, old age or other lack of livelihood
in circumstances beyond one's control

* Protection of and assistance to the family, including the rights to marriage by free
consent, to maternity and paternity protection, and to protection of children from
economic and social exploitation

* The right to an adequate standard of living, including the rights to food and
freedom from hunger, to adequate housing, to water and to clothing

i 28 of its 47 member states are also members of the EU. However the Council of Europe is not linked to the EU and
should not be confused with the Council of the European Union - the institution which represents EU Member States.


http://www.ohchr.org/EN/AboutUs/Pages/HighCommissioner.aspx
http://www.ohchr.org/EN/AboutUs/Pages/HighCommissioner.aspx
https://www.coe.int/en/
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» The right to health, including the right to access health facilities, to healthy

occupational and environmental conditions, and protection against epidemic diseases,
and rights relevant to sexual and reproductive health

The right to education, including the right to free and compulsory primary education
and to available and accessible secondary and higher education, progressively made
free of charge; and the liberty of parents to choose schools for their children

Cultural rights, including the right to participate in cultural life and to share in and
benefit from scientific advancement

ESC rights are often contrasted with civil and political rights such as the right to life,
freedom of expression etc. on the basis that:

1.

Many civil and political rights represent freedoms from something negative (e.g.
torture, censorship, abuse of state power) whereas ESC rights tend to be freedoms to
enjoy something positive (e.g. adequate housing, fair work etc.)

The implementation of ESC rights can involve larger resource implications for states
than the implementation of civil and political rights

In many countries (including the UK), it is more difficult for individuals to bring court
actions based on ESC rights than where civil and political rights are involved

However, others, including the major international human rights bodies, take the view that
ESC rights and civil and political rights are not fundamentally different and are part of a
larger, interconnected package. For example, the UN's Office of the High Commissioner
for Human Rights states that:

“ All human rights are indivisible, whether they are civil and political rights, such as the
right to life, equality before the law and freedom of expression; economic, social and
cultural rights, such as the rights to work, social security and education , or collective
rights, such as the rights to development and self-determination, are indivisible,
interrelated and interdependent. The improvement of one right facilitates
advancement of the others. Likewise, the deprivation of one right adversely affects the
others”

United Nations - Office of the High Commissioner for Human Rights, 2018°
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How do ESC rights differ from civil and
political rights?

ESC rights are often contrasted with civil and political rights such as the right to life, the
right to a fair trial, freedom of expression, protection against torture etc.

This is partly a result of history. Civil and political rights have their origins in western liberal
democratic traditions and have been included in constitutions from the late eighteenth
century (e.g. the US Constitution of 1791).

In contrast, the main impetus for ESC rights arguably emerged later, from the industrial
revolution onwards when states increasingly took on a role in the organisation of economic

and social matters.’ 7 As a result, civil and political rights are sometimes referred to as
“first generation rights" and ESC rights as "second generation rights." 3

To a degree, these historical differences are reflected in the scope of the rights. ESC rights
often have a stronger focus on equality and the economic and social needs of individuals,
whereas civil and political rights stress more the "freedom" of individuals and the
protection of democratic processes. In addition, a number of civil and political rights
require the state/others to refrain from acting in a certain way, whereas many ESC rights
require states to determine how financial resources should be used.

There are also differences in states' legal obligations at an international level, in particular
the reference to "progressive realisation" clauses in international treaties protecting ESC
rights, which is not mirrored in civil and political rights treaties.

For example, Article 2(1) of the International Covenant on Economic, Social and Cultural
Rights - the key UN treaty protecting ESC rights - states that:

“ Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and cooperation, especially economic and technical,
to the maximum of its available resources, with a view to achieving progressively the
full realization of the rights recognized in the present Covenant by all appropriate
means, including particularly the adoption of legislative measures.”

The obligation to achieve a certain goal is therefore an incremental one, which can be
achieved over a period of time, taking into account the availability of resources.
Consequently, countries with greater economic resources (for example developed

countries) may have greater duties to realise ESC rights than less well-off countries. 8

Differences also exist at the level of national law, as in many countries it is more difficult for
individuals to bring court actions based on ESC rights than where civil and political rights
are involved.

For example, in the UK, the Human Rights Act 1998 does not incorporate the UN's human
rights treaties into national law, which means that UN-based ESC and civil and political
rights are not enforceable in court. Consequently, individuals bringing actions based on
ESC rights in UK courts can only rely on:

ii Certain academics have, however, argued that many ESC rights originate from much earlier periods - e.g. the early
Middle Ages. ©
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1. the limited ESC rights provisions in the European Convention on Human Rights
(brought into UK law by the Human Rights Act): or

2. ESC rights in the EU Charter of Fundamental Rights (but only when EU law is
involved)

As a result of these differences, some argue that ESC rights have a weaker, more
aspirational status than civil and political rights. 9

However, others, including the major international human rights bodies, stress that ESC
rights and civil and political rights are both based on binding international obligations and
are not fundamentally different in scope.

For example, the UN's Vienna Declaration and Programme of Action, adopted by
consensus by all UN states at the World Conference on Human Rights on 25 June 1993,
indicates that, "all human rights are universal, indivisible and interdependent and
interrelated" and that, "the international community must treat human rights globally in a
fair and equal manner, on the same footing, and with the same emphasis."

Similarly, the UN's Office of High Commissioner for Human Rights argues that creating
separate categories for ESC rights and civil and political rights is, "artificial and even self

defeating" and that, "in reality, the enjoyment of all human rights is interlinked." 2

For example, it explains that it is often harder for individuals who cannot read and write
(i.e. who have not been given a right to education) to find work, to take part in political
activity or to exercise their civil and political rights such as the right to freedom of
expression or the right to vote. Similarly, arguments can also be made that civil and
political rights such as the right to life cannot be fully enjoyed unless there is also adequate
protection of the right to health, or the right to adequate and safe housing.

The UN's Office of High Commissioner for Human Rights also emphasises that many ESC
rights are not subject to "progressive realisation" because their obligations kick in
immediately (e.g. the elimination of discrimination), or because they do not require
significant state resources (e.g. the right to form trade unions). Similar points are also
included in General Comment No. 3 of the UN Committee on Economic, Social and

Cultural Rightsiii which emphasises that, while the full realisation of the relevant rights may
be achieved progressively:

1. there are minimum core standards for each ESC right

2. steps to achieve compliance have to be taken within a reasonably short time after the
obligations have come into force

3. states should move as expeditiously and effectively as possible towards full realisation

of the rights and should avoid retrogressive measures 10

The UN's Office of High Commissioner for Human Rights also stresses that the distinction
between ESC rights and civil political rights was largely a result of cold war politics, noting
that:

iii General comments are a UN a treaty body’s interpretation of human rights treaty provisions, thematic issues or methods
of work.

6


http://www.ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx
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“ The market economies of the West tended to put greater emphasis on civil and
political rights, while the centrally planned economies of the Eastern bloc highlighted
the importance of economic, social and cultural rights. This led to the negotiation and
adoption of two separate Covenants—one on civil and political rights, and another on
economic, social and cultural rights. ... However, this strict separation has since been
abandoned and there has been a return to the original architecture of the Universal
Declaration. ”

Office of the United Nations High Commissioner for Human Rights, 20082

The argument that ESC rights and civil and political rights are interlinked was also
stressed by the House of Lords and House of Commons Joint Committee on Human
Rights in a report published in 2004. It noted that:

“No clear line of demarcation can be drawn between the substance of rights classified
as civil and political, and those classified as economic, social and cultural ... For
example, the right to an adequate standard of living (Article 11 ICESCR) is a more
robust expression of the minimum protection available under the freedom from
inhuman and degrading treatment (Article 3 European Convention on Human Rights
(ECHR)), which will guard against the worst forms of destitution.”

House of Lords and House of Commons - Joint Committee On Human Rights, 2004 ™"



Economic, social and cultural rights - some frequently asked questions, SB 18-43

What are the main sources of ESC rights
at an international level?

The development of human rights at an international level is largely a political process in
which countries reach a consensus on the rights they consider worthy of protection, before
translating these into legal obligations.

The UN, which was established immediately after World War II, has a key role in this
process, and is one of the main sources of ESC rights.

One of its first pieces of work was the drawing up of the Universal Declaration of Human
Rights (UDHR).

The UDHR is widely regarded as the cornerstone of the modern human rights movement.
Although not a legally binding instrument, it provides the overarching framework and
political commitment for the development of more detailed, and legally-binding, human
rights treaties. Instruments such as the International Covenant on Economic, Social and
Cultural Rights give international legal effect to the principles and objectives adopted by
the UN via the UDHR.

The UDHR was also one of the first documents to recognise that a state's treatment of its
own citizens is a legitimate concern for the international community as a whole (rather than

being merely a domestic issue). 12

The UDHR provides the framework for the development of two key legally binding UN
treaties:

1. The International Covenant on Civil and Political Rights (ICCPR); and

2. The International Covenant on Economic, Social and Cultural Rights (ICESCR)

Both of these treaties were adopted by the United Nations General Assembly on 16
December 1966 and came into force on 3 January 1976.

ICESCR contains an extensive range of ESC rights, including rights to:
1. work, fair wages and safe and healthy working conditions;
2. form trade unions;
3. social security;
4. an adequate standard of living; and
5. education.

ICESCR is complemented by other UN treaties which address specific concerns and
protect the rights of particular groups within wider society. These include:

» The International Convention on the Elimination of All Forms of Racial Discrimination
— this entered into force on 4 January 1969 and requires states to guarantee ESC
rights without distinction as to race, colour, or national or ethnic origin



http://www.un.org/en/universal-declaration-human-rights/
http://www.un.org/en/universal-declaration-human-rights/
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CERD.aspx
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* The Convention on the Elimination of all forms of Discrimination Against Women
(CEDAW) - this entered into force on 3 September 1981 and, amongst other things,
covers economic social and cultural discrimination against women

» The UN Convention on the Rights of the Child (UNCRC) — this entered into force on 2
September 1990 and sets out the civil, political and ESC rights that children should be
entitled to

» The UN Convention on the Rights of Persons with Disabilities (CRPD) - this entered
into force on 3 May 2008 and sets out the human rights of persons with disabilities

The UK is bound in international law to perform its treaty obligations under these treaties in
good faith."

There are also a number of optional protocols to the treaties above which enable
complaints (known as “communications procedures”) to be taken to the relevant UN
committee.

The UK has not signed up to the optional protocols for ICESCR (OP-ICESCR) or for
UNCRC ( OP-UNCRC), but has done so for the CEDAW and CRPD.

There are also a number of non-binding UN instruments which provide further guidance on
ESC rights. Examples include:

» The UN Guiding Principles on Business and Human Rights (UNGPs) (2011)- these
stipulate that businesses should respect ESC rights in the ICESCR, and that states
should take appropriate measures to ensure such protection.

» The Voluntary Guidelines on the Responsible Governance of Tenure of Land, Forests
and Fisheries in the context of National Food Security (2012)— these affirm the
importance that secure land tenure plays in enabling the realisation of other human
rights, particularly ESC rights.

Various regional treaties also exist which are aimed at protecting ESC rights, for example,
within Africa, the Americas and Europe. 13

iv Vienna Convention on the Law of Treaties, Article 26.


http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/CEDAW.aspx
https://www.unicef.org.uk/what-we-do/un-convention-child-rights/
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html
http://www.ohchr.org/EN/Issues/Business/Pages/Submittingcomplaints.aspx
http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_EN.pdf
http://www.fao.org/docrep/016/i2801e/i2801e.pdf
http://www.fao.org/docrep/016/i2801e/i2801e.pdf

Economic, social and cultural rights - some frequently asked questions, SB 18-43

How are ESC rights protected and
enforced by the UN?

There are two types of UN bodies which have a role in enforcing ESC rights:

1. Treaty-based bodies - these have a relatively narrow mandate derived from specific

UN treaties and take decisions based on consensus .

2. Charter-based bodies - these derive their authority from the provisions contained in
the Charter of the United Nations, have a broader mandate and take decisions based

on majority voting. 15
Treaty-based bodies

The UN treaties which protect ESC rights, such as the ICESCR, are binding at the level of
international law (i.e between states).

The treaties do not provide a court-based system of enforcement if states breach their
obligations. Instead, they set up a range of less formal mechanisms designed to improve
human rights protection.

Expert committees - concluding observations

Arguably, the most important mechanism is the system of independent expert committees
which monitor the implementation of human rights treaty obligations at a national level.

Various committees deal with ESC rights, including the Committee on the Rights of the
Child, the Committee on the Elimination of Racial Discrimination and the Committee on the
Elimination of Discrimination against Women.

However, the key committee is the Committee on Economic, Social and Cultural Rights
which has the mandate to monitor states' fulfilment of their obligations under the ICESCR.
It was set up in 1985, taking over the role of the UN's Economic and Social Council. It is
made up of 18 independent human rights experts who are elected for a four year period.

Approximately every five years, states have to submit reports to the Committee on
Economic, Social and Cultural Rights outlining their progress in implementing the rights in

the ICESCR. 16

The UK report is submitted by the UK Government as it is responsible for implementation
of ICESCR. The report does, however, take into account the situation in Wales, Scotland
and Northern Ireland following input from the devolved nations.

The Committee examines each national report and considers it in conjunction with other

evidence submitted by non-governmental organisations (NGOs) and national human rights

institutions (known as "parallel reports" or more often "shadow reports"). 7

The Committee then draws up lists of issues (LOIs) which it considers need addressing at
national level.

10


http://www.ohchr.org/EN/HRBodies/CESCR/Pages/CESCRIntro.aspx
http://www.ohchr.org/EN/HRBodies/CESCR/Pages/Membership.aspx
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States are given the opportunity to respond in writing to these LOIs and an interactive
dialogue takes place between the state party and the Committee, with national human
rights institutions and NGOs able to submit further evidence to the Committee in the
margins or through meetings at around the same time.

The Committee then addresses its formal recommendations to the state in what are known
as “concluding observations”. States are able to respond in writing and are required to take
measures to implement the recommendations before the cycle begins again.

It is important to note that concluding observations are not legally binding - there is no

legal sanction for non-compliance. 18 |nstead they are designed to encourage change by
highlighting problems and putting political pressure on the state in question - both at an
international level and domestically. In this regard, the Committee on Economic, Social
and Cultural Rights states in a factsheet that:

“ While the Committee's concluding observations, in particular suggestions and
recommendations, may not carry legally binding status, they are indicative of the
opinion of the only expert body entrusted with and capable of making such
pronouncements. Consequently, for States parties to ignore or not act on such views
would be to show bad faith in implementing their Covenant-based obligations. In a
number of instances, changes in policy, practice and law have been registered at least
partly in response to the Committee's concluding observations. ”

United Nations - Committee on Economic, Social and Cultural Rights, 19969

The Committee's most recent concluding observations in relation to the UK were published
in July 2016. 20 This followed the submission of the UK Government's report to the

Committee in June 2014. 2 The Scottish Government also published its own position
statements around the time of the submission of the UK report. SPICe understands that
due to pressure of circumstances at the time, the Scottish Government's response to the
ICESCR concluding observations was included in its response to the UN Universal

Periodic Review recommendations in December 2017. 22

The diagram below outlines how the UN's treaty reporting cycle works.

11
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Reporting cycle under the UN's human rights treaties

The reporting cycle
under the human rights
treaties

1. State party
submits its report

2. Treaty body
presents State
party with list of
issues and
guestions based on
concerns raised by
the report

6. Procedures to
follow up an
implementation of
treaty body

recommendations

5. Treaty body
issues its 3. State party may
concluding submit written
observations on replies to list of
the report, issues and
including questions
recommendations

4, Constructive
tlialogue between
Committee and
State party
delegation during
Ses5ion

The cycle begins one year after entry into
force of the treaty (two vears for CRC and
ICESCR) and repeats according o the
periodicity: every 2 years for ICERD, every
four years for ICCPR, CEDAW and CAT, and
every five years for ICESCR, CRC and ICRMW,

United Nations - Office of the High Commissioner for Human Rights
Expert committees - general comments, complaints and inquiries

In line with other UN Committees, the Committee on Economic, Social and Cultural Rights
also publishes its interpretation of the provisions in the Covenant in what are known as
"general comments" or "general recommendations." General comments are not legally

binding, but instead clarify and expand on treaty provisions, often dealing with thematic

issues and states' reporting duties. 23 24

The Committee on Economic, Social and Cultural Rights also uses a number of other
methods to tackle violations of ESC rights. For example, where a state has signed up to
the Optional Protocol to the ICESCR, it can under certain circumstances:

* Investigate complaints about alleged violations of ESC rights from individuals

* Investigate complaints about alleged violations of ESC rights from other State parties

+ Initiate inquiries about alleged violations of ESC rights on its own initiative 25

12


http://www.ohchr.org/EN/ProfessionalInterest/Pages/OPCESCR.aspx

Economic, social and cultural rights - some frequently asked questions, SB 18-43

The UK has not ratified the Optional Protocol and the Committee cannot use these rules to
investigate alleged violations of ESC rights in the UK. 26

As explained above, the UK has, however, signed up to the optional protocols for the
CEDAW and CRPD.

In the case of the CRPD, this allowed the UN committee to carry out an inquiry in 2016
into the impact of UK welfare reforms on the rights of disabled people. In October 2016,
the UN committee reported that the reforms had led to ‘grave and systematic’ violations of
the rights of disabled people, emphasising changes to Housing Benefit entitiement,
eligibility criteria for Personal Independence Payment (PIP) and social care, and the
ending of the Independent Living Fund.

The UK Government published a response at the time the publication of the Committee's
report, stating that it “strongly disagrees” with the report's findings. As the CRPD does not
contain formal mechanisms that allow the Committee to enforce its recommendations, the

UK Government's response brought this process to an end. 27
Charter-based bodies - the Universal Periodic Review
The UN's charter-based human rights body is the Human Rights Council.

It was established in March 2006 and is made up of 47 Member States, which are elected
by the majority of members of the General Assembly of the United Nations.

The role of the Human Rights Council is to strengthen the promotion and protection of
human rights around the globe (including ESC rights) and to address human rights
violations.

Much of its work is carried out through various subsidiary bodies, including the Advisory
Committee (a research body made up of 18 experts which reports to the Council) and the
Universal Periodic Review Working Group which is responsible for the Universal Periodic
Review (UPR) - one of the Council's main roles.

The UPR is a peer review process in which the human rights records of all 193 UN
Member States are reviewed on a periodic basis by the other Member States. It can be
contrasted with the examinations conducted by treaty bodies, which are composed of
expert members.

The United Nations notes that:

“the UPR is designed to prompt, support, and expand the promotion and protection of
human rights on the ground. To achieve this, the UPR involves assessing States’
human rights records and addressing human rights violations wherever they occur.
The UPR also aims to provide technical assistance to States and enhance their
capacity to deal effectively with human rights challenges and to share best practices
in the field of human rights among States and other stakeholders.”

United Nations - Human Rights - Office of the High Commissioner, 201828

The reviews take place in a series of fixed cycles, stretching across a number of years.
The first cycle was from 2008-2012 and the second cycle from 2012-2016. The third cycle

is from 2017-2021. 2°

13


http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CRPD%2fC%2f17%2fR.3&Lang=en
http://www.ohchr.org/en/hrbodies/hrc/pages/hrcindex.aspx
http://www.ohchr.org/EN/HRBodies/HRC/Pages/OtherSubBodies.aspx
http://www.ohchr.org/EN/HRBodies/HRC/AdvisoryCommittee/Pages/HRCACIndex.aspx
http://www.ohchr.org/EN/HRBodies/HRC/AdvisoryCommittee/Pages/HRCACIndex.aspx
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Documents on which the reviews are based are:

1. Information provided by the State under review, normally in the form of a “national
report”

2. Information in the reports of independent human rights experts and groups, known as
the Special Procedures, human rights treaty bodies, and other UN entities

3. Information from other stakeholders including national human rights institutions and
non-governmental organizations.

Reviews involve a so-called "interactive dialogue" between the state under review and
other UN Member States during a meeting of the UPR Working Group. This is facilitated
by groups of three states, or "troikas" drawn by lots who act as rapporteurs. During this
process any UN Member State can pose questions, comments and/or make
recommendations to the states under review.

Following the review by the Working Group, a report known as the “outcome report" is
prepared by the troika. This contains recommendations to the state under review as well
as the responses by the reviewed state. The report is then adopted at a plenary session of
the Human Rights Council, with time being allotted to states, NGOs and other
stakeholders to make general comments. In broad terms. states under review are able to
indicate which recommendations enjoy the state's support and which ones are merely
"noted" (i.e. the state has either taken some steps, but is not fully implementing the
recommendation or does not intend to take any further action).

The diagram below explains in simple terms how the UPR process works.

14
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UPR process

% NATIONAL PROCESS
OF FOLLOW-UP &

UPR REVIEW

PROCESS

HUMAN RIGHTS PREPARATION OF
COUNCIL = PRE-SESSION

ADOPTION DOCUMENTS
& REPORT .

UPR WORKING GROUP
REVIEW & REPORT

L

United Nations - Office of the High Commissioner for Human Rights

The UPR is designed as a transparent process, involving civil society, which allows good
practice to be shared and issues of concern to be highlighted.

Working group recommendations are, however, not binding in a legal sense. Instead, the
process envisages that states implement recommendations in the period between reviews
(known as the "follow up") with states involved in the following review cycle having

responsibility for monitoring implementation.”

The Human Rights Council can take measures to address "persistent non-cooperation"
with the UPR. However, this is a little used option which is designed to deal with the most
serious forms of non-compliance (e.g. complete failure to participate in the UPR process).

v States can also submit mid-term reports on a voluntary basis between reviews. These outline the progress made on
recommendations during previous cycles.

15
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The follow-up is arguably the most important phase of the UPR as, without proper
implementation and monitoring, there is a risk that the process remains limited to dialogue.

The United Nations recently examined the issue of follow-up in research from 2014
entitled, "Beyond Promises: The impact of the UPR on the ground". This indicated that the
data on state implementation of UPR recommendations were encouraging, but also
concluded that:

“ At the same time, while the UPR has thus far proven to be a cooperative
mechanism, its Achilles heel lies in the will of the states to participate in the
mechanism and to implement the recommendations ... When states under review do
not implement recommendations, Recommending states can reiterate those
recommendations in the following reviews, but how many cycles must pass before
real action is taken to ensure that the state is promoting and protecting the human
rights of its own citizens? ”

United Nations, 201430
Universal Periodic Review - UK and Scotland

The UK Government submitted its most recent national report to the UN in February 2017
ahead of meetings of the UPR Working Group in May 2017. The UPR Working Group
published its report on 14 July 2017. It included certain references to ESC rights and
recommended that the UK ratify the Optional Protocol to the ICESCR mentioned above.
The UK responded to the working group's recommendations in a separate report

published on 21 September 2017. 3

As the UK is the signatory state, its reports also cover devolved matters." The devolved
administrations are closely involved with that process and the Scottish Government
contributes to the overall UK report. The reporting process is coordinated by the Ministry of
Justice. In order to ensure devolved Scottish interests are presented as a matter of public
record, the Scottish Government will normally also publish its own position statements
which describe in more detail Scotland's performance against international human rights

obligations. 32 These devolved reports do not, however, form part of formal UN procedures
and are not published on the UN website.

On 8 December 2017, the Scottish Government also published a separate response to the
UN's UPR recommendations. This includes detailed commentary on the status of ESC
rights in Scotland (for example in areas such as housing and social security).

More details on Scotland's role in the UPR process can be found in the Official Report of
the Scottish Parliament's Equalities and Human Rights Committee's evidence session on
UPR which was held on 18 January 2018.

vi As well as the Crown Dependencies ( the Channel Islands and the Isle of Man) and Overseas Territories

16
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What are the main sources of ESC rights
at a European level?

ESC rights are also protected at a European level, in particular through the work of the
Council of Europe — a non-EU organisation established after World War |l focused on
human rights, democracy and the rule of law.

Part of the Council of Europe's work involves the formation of international treaties which

are then signed and ratified by its member states. 33 The main ones which deal with ESC
rights are:

» The European Social Charter — this is the main treaty on social rights in Europe. It
includes a range of ESC rights related to employment, housing, health, education,
social protection and welfare. The European Social Charter was revised in 1996 to
extend and add to some of these rights. The UK has signed the Revised Social

Charter, but has yet to ratify it. 3 Asa result, only the original Social Charter applies
in the UK.

* The European Convention on Human Rights (Convention) (1950)

All 47 Council of Europe states have signed up to the Convention. Its principal focus is on
core civil and political rights, such as freedom of speech, the right to a fair trial and
freedom from torture. It nonetheless has relevance for ESC rights. In particular:

+ Some civil and political rights are closely linked to the practical enjoyment of ESC
rights. For example, the right to respect for private and family life includes protections
for an individual's home and the right to freedom of assembly and association includes
trade union rights

* Subsequent protocols to the Convention have added certain ESC rights, in particular
the right to the peaceful enjoyment of property and the right not to be denied an
education (the latter is, however, not expressed as a positive right to access education
and is not directly comparable with educational rights in treaties such as ICESCR).

+ Various civil and political rights, such as the prohibition of discrimination (Article 14) or
the right to a fair trial (Article 6), can play a role in ESC cases. For details of the scope
of Article 6 in civil cases see the Guidance from the European Court of Human Rights

It is worth noting that the distinction between civil and political rights and ESC rights in the
Convention is not always clear cut.

For example, Article 1 of the First Protocol (the right to the peaceful enjoyment of property)
prohibits states from arbitrarily taking away private property, thus acting like many civil and

political rights which stop states from acting in a certain way. 35 However, the definition of
"property" can extend to entitlements such as social security payments, thereby providing

some safeguards in relation to ESC rights. 36 37

The right to the peaceful enjoyment of property can also play a key role in housing policy

such as the legality of rent controls."! Similarly, although it does not provide a general duty
to house the homeless, the prohibition of inhuman or degrading treatment (Article 3), can

17


http://www.coe.int/en/web/about-us/who-we-are
http://www.coe.int/en/web/about-us/who-we-are
https://www.coe.int/en/web/turin-european-social-charter
http://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.echr.coe.int/Documents/Guide_Art_6_ENG.pdf

Economic, social and cultural rights - some frequently asked questions, SB 18-43

be can be used to challenge decisions of local authorities/the UK Government in
homelessness cases where destitution and specific personal factors are involved. 38 39

ESC rights are also protected at EU level, for example through discrete pieces of
legislation such as rules on workers' rights.

However, the main source of protection is the EU Charter of Fundamental Rights (2000)
(the EU Charter) which applies to all acts of the EU institutions, and to Member States
when they implement, derogate from or act within the scope of EU law (see Dr Kirsteen
Shields' SPICe Briefing on Human Rights in Scotland ).

The EU Charter entered into force with the Treaty of Lisbon in December 2009, which

amended the Treaty on the European Union (TEU)"" to give the rights in the Charter the
same legal status as the EU Treaties.

The rights set out in the Charter stem from existing general principles of EU law but also
common constitutional traditions, the Convention and UN treaties. A broad range of civil,
political, economic, social and cultural rights are included. Rights are grouped under six
tittes: Dignity, Freedoms, Equality, Solidarity, Citizens' Rights, and Justice.

The inclusion of social rights in the EU Charter was a controversial issue from the outset
among certain Member States (particularly the UK, Denmark and the Netherlands). The
political compromise which was reached was to split the provisions in the Charter into:

1. legally enforceable rights; and

2. non-binding principles which may only be invoked for the interpretation of areas in
which the EU or the Member State has legislated.

The Charter itself does not clearly distinguish between rights and principles. However,
most non-binding principles are contained in the Solidarity chapter which is focused on

ESC rights. 40

The Council of Europe and EU are separate bodies and have separate human rights
systems. There are, however, elements of overlap. For example, Article 6(3) TEU provides
that fundamental rights under the Convention are considered to be part of the general
principles of EU law. In addition, in practice both courts largely pay attention to each

other's jurisprudence with the aim of avoiding conflict. 41 Also, although this has yet to

occur due to the Court of Justice blocking the process, 42 Article 6(3) of the TEU provides
that the EU shall accede to the Convention.

vii See the 2013 case of Nobel v the Netherlands which related to a challenge to the Dutch rent control scheme.

viii Article 6(1) TEU
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How are ESC rights protected and
enforced by the Council of Europe?

Parliamentary Assembly

The Council of Europe has its own parliamentary arm, the Parliamentary Assembly of the
Council of Europe (PACE), which consists of 324 members of parliament from the 47
member states of the Council of Europe. It meets four times a year for week-long plenary
sessions in Strasbourg.

Though it has no power to pass binding legislation, PACE has a role in relation to the
protection of human rights by the Council. It elects the Secretary General of the Council of
Europe, the Human Rights Commissioner and the judges to the European Court of Human
Rights, provides a democratic forum for debate and monitors elections. Its committees
examine current issues and produce reports which are then debated in plenary session
allowing the Parliamentary Assembly to make recommendations.

The key committees in the field of human rights are the Committee on Legal Affairs and
Human Rights and the Committee on Equality and Non-discrimination.

Commissioner for Human Rights

The Council of Europe's Commissioner for Human Rights, currently Dunja Mijatovi¢ who
took up the post on 3 April 2018, has a mandate to promote the observance of human
rights (including ESC rights) in Council of Europe States.

This role includes the monitoring and raising awareness of human rights at a national level
and identifying possible shortcomings in law and practice. When requested, states are also
required to report on their compliance with the Convention to the Secretary General of the

Council of Europe (Article 52 of the Convention).

European Court of Human Rights

Unlike most international human rights bodies, the Council of Europe also has a dedicated
court, the European Court of Human Rights (Court of Human Rights) based in Strasbourg,
which hears cases brought by both states and individuals (articles 33 and 34 of the
Convention).

The rights of individuals to bring cases to the Court of Human Rights is not designed to
replace national procedures, but instead acts as a safety net for situations where problems
cannot be solved at a national level. Individuals, therefore, have to exhaust their domestic
remedies (e.g. proceedings in national courts) before they can bring a case to the Court of
Human Rights (Article 35 of the Convention).

Although the maijority of UK complaints submitted to the Court of Human Rights are

deemed inadmissible (over 99% of complaints in 2017), 43 over the years the court has
nonetheless taken numerous decisions of significance to UK law and policy.

While the Convention's main focus is on civil and political rights, some of the court's

judgments are linked to ESC rights. 44 For a Scottish example from the 1980s which led to
the abolition of corporal punishment in UK schools see below.
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Corporal punishment in schools

Example of a Scottish case at Strasbourg

In Campbelland Cosans v The United Kingdom, ECHR 25 FEB 1982,
the European Court of Human Rights decided that the threat of
corporal punishment in schools amounted to a denial of the right to
education in Article 2 of Protocol no 1 of the Convention. The case
concerned two children who refused to accept corporal punishment at
Scottish schools.

The applicants were awarded expenses, and a minimal amount of
compensation, by the UK government. On receiving the judgment ong
of the children’s parents, Mrs Campbell, reportedly commented that:
"The result of the case will benefit all British children."

The judgment did not automatically create a ban on corporal
punishmentin the UK but, four years later, the UK Parliament passed
legislation banning corporal punishmentin all state schools in the UK.

Dr Kirsteen Shield's SPICe Briefing: Human Rights in Scotland

Article 46 of the Convention requires states to abide by final judgments of the Court of
Human Rights in cases to which they are a party. Although judgments are only formally
binding on the states involved in a particular case, there are increasing arguments that
states should be required to take account of Court of Human Rights judgments involving

other states. 4° 46 47 Whether states do this is, however, currently largely a matter of
national law.

The enforcement of Court of Human Rights judgements is largely a political process
involving dialogue between the state in question and the Council of Europe. This process
falls under the ambit of the Council of Europe's Committee of Ministers, i.e. states'
Ministers for Foreign Affairs or their representatives. Therefore, political factors can, and
do, play a role in the Committee of Ministers' decisions and there can be long delays in
enforcement if a Member State refuses to follow a judgment of the court. A recent example
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is the UK prisoner voting cases which were not resolved in the Committee of Ministers until
December 2017, some 12 years after the first judgment of the Court of Human Rights. 48
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How are ESC rights protected and
enforced by the EU?

EU Charter

As the EU Charter has the same legal status as the EU treaties, the EU institutions are

required to take it into account when designing and implementing policy and legislation. 49

Similarly, Member States are required to comply with the EU Charter, but only when they
implement, derogate from or act within the scope of EU law (this is not always
straightforward to establish).

If individuals or businesses consider that an act of the EU institutions directly affecting
them violates their fundamental rights, they can bring a case to the Court of Justice in
Luxembourg, which (subject to certain conditions) has the power to annul such acts.

Increasingly, the Court of Justice also interprets EU legislation in line with EU Charter

rights even when annulment is not sought. A good example is the Google Spain case,.
where the Court of Justice interpreted the EU Data Processing Directive in the light of
Articles 7 and 8 of the Charter (right to respect for private life and right to protection of

personal data) to create a "right to be forgotten" from internet search engines. 50

Individuals who take the view that a national authority has violated the EU Charter, can
complain to the European Commission. The European Commission has the power to start

infringement proceedings against the Member State. 51 However, based on a recent study
by Professor Olivier De Schutter, it appears that such proceedings are little used in
practice where fundamental rights are breached.

Individuals can also bring actions in their national courts against Member States (and in

limited cases individuals 22 ) who breach the EU Charter. 53 These courts are able to refer
cases to the Court of Justice for a preliminary ruling where there is an issue on the
interpretation or applicability of an EU Charter right.

Unlike the enforcement system in the Council of Europe, which has a significant political
component, the enforcement of fundamental rights in the EU is largely a legal affair,
reflecting the Court of Justice's role in interpreting and enforcing EU law within Member
States and the EU institutions. In that regard, the Court of Justice has powers, under

Article 260 of the TFEU, to require Member States to comply with its judgments, including

the imposition of a lump sum and/or a penalty payment for non-compliance. 54

Other ESC rights

ESC rights are also protected at EU level, for example through discrete pieces of
legislation such as EU rules on workers' rights. Much of this has been brought into effect

via UK legislation and can be enforced in UK courts and employment tribunals. 5 The
European Commission, can however, bring infringement proceedings and cases can be
brought to the Court of Justice.

ix Case C-131/12 Google Spain v AEPD at para 97
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How are ESC rights currently protected
and enforced in Scotland?

UN treaties

Treaties are entered into by the UK Government. The Scottish Government does not have
this power as international relations are reserved. It does, however, have the power within
the limits of legislative competence to observe and implement the UK's international
obligations. Within these limits it can therefore, legislate in the field of ESC rights.

The UK takes a “dualist” approach to international law (i.e. international law and national
law are viewed as two separate systems). Consequently, international treaties signed by
the UK Government do not normally give individuals legal rights in UK courts unless they
are first brought into UK or Scottish legislation in some way (i.e. incorporated into national
law) following parliamentary scrutiny.

As a result, although the devolution settlement requires the Scottish Government to

respect ‘international obligations’,* the ESC rights in UN treaties (for example in ICESCR)
only give rise individuals rights in Scottish courts where these rights have been
transformed into domestic legislation by either the UK or Scottish Parliaments.

As the UN treaties have not been incorporated en masse into UK/Scots law, this means
that, at the moment, enforcement of the UN's ESC obligations normally takes place at the
level of international law/politics, or through national policy development, rather than in the
Scottish courts.

European Convention on Human Rights and EU law
The position of the UN treaties can be contrasted with:

1. ESC rights in the EU Charter - these can currently be enforced in the Scottish courts
due to:

a. The European Communities Act 1972, which gives EU law (including the EU
Charter) priority over conflicting national law; and

b. The Scotland Act 1998 which allows Scottish legislation or executive action to be
struck down if they are incompatible with the EU Charter

2. ESC rights in the Convention - these can be enforced in the Scottish courts due to:
a. The Human Rights Act 1998 which incorporates the Convention into UK law and:

i. requires legislation to be read so far as possible in a way which is compatible
which Convention rights;

ii. makes it unlawful for public authorities to breach the Convention

x Section 58 in conjunction with Schedule 5 para 7(2) of the Scotland Act 1998
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iii. enables a court to issue a “declaration of incompatibility” if UK legislation is
not compatible with Convention rights (this does not automatically invalidate
the legislation; the UK Parliament may decide to leave it in place); and

b. The Scotland Act 1998 which allows Scottish legislation or executive action to be
struck down if they are incompatible with the Convention

The diagram below explains how human rights enforcement works in the UK.

As can be seen in the diagram, the UN treaties have an influence on UK law but cannot be
relied on in court (denoted by the perforated line). In contrast, the European instruments —
the Convention and the EU Charter - are treated as sources of UK law by UK courts, and
also have independent courts at a European level (denoted by the gavel symbol).

Human rights enforcement in UK courts

International Law

The United Nations Council of Europe European Union
¢ " mmEmmmmm Convention Charter of
[ United Nations i on Human Fundamental
: Treaties ; Rights Rights

Court of
Justice

Court of
Human Rights

UK

£ )

d\ .

(O BREXIT?

Domestic Law

Human Rights Scotland Act European
Act 1998 1998 Communities Act 1972
Public authorities have to Scottish legislation/Government If EU law is at stake
comply with the Convention, action can be struck down UK or Scottish
but Acts of the UK Parliament if it breaches the Charter legislation/government
which breach the Convention or the Convention. action breaching the
cannot be struck down (the law charter can be disapplied
remains as it stands until in courts.

UK Parliament remedies it)

Dr Kirsteen Shields' SPICe briefing "Human Rights in Scotland"

As indicated in the diagram, Brexit will break the link between the UK and the EU's Charter
of Fundamental Rights.
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On that point, it should be noted that the UK Government's European Union (Withdrawal)
Act does not incorporate the Charter into domestic law as part of the retained EU law
which will apply in the UK after Brexit (Charter rights, will therefore cease to exist after
Brexit). The UK Government position it that the rights in the Charter are protected in a
number of other ways including through legislation, the Convention and retained EU law.

% 0on 15 May 2018 the Scottish Parliament approved Motion S5M-12223, which stated
that it did not consent to the the European Union (Withdrawal) Bill on the basis that it
would, "constrain the legislative and executive competence of the Scottish Parliament and
Scottish Government".

This position can be contrasted with the Scottish Government's European Union (Legal
Continuity) (Scotland) Bill which was passed by the Scottish Parliament on 22 March 2018

and which retains the Charter as regards devolved matters. 5" The Continuity Bill is the
subject of a legal challenge in the Supreme Court by the UK Government. The case will be
heard on 24-25 July 2018.

More details on how human rights, including ESC rights, are protected and enforced in

Scotland can be found in Dr Kirsteen Shields' SPICe briefing "Human Rights in Scotland"
(pages 10-20).
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What relevance do ESC rights have for
politics and policy in Scotland?

Although not always expressed in human rights terms, ESC rights have played a key part
in politics and policy-making in Scotland in recent years, in particular in relation to
arguments around land reform, children's rights, social justice, inequalities, and Scotland's
relationship with the EU.

For example, the land reform debate in Scotland, which in the past was often associated
with historical events, is increasingly characterised by an approach which takes account of
sustainable development, the public interest and the balancing of ESC rights with property
rights. Legislation in this field since devolution includes:

» the Land Reform (Scotland) Act 2003, which introduced a rural community right to buy
land

 the Agricultural Holdings (Scotland) Act 2003 which gave certain tenant farmers a
right of first refusal on buying their farm when the landlord wants to sell

» the Land Reform (Scotland) Act 2016 which provides for a right to buy land to further
sustainable development. 58

» the Community Empowerment (Scotland) Act 2016 which extends the right to buy
rules to non-rural areas in Scotland °°

In the field of children's rights, section 1 of the Children and Young People (Scotland) Act
2014 directly referred to the UN Convention on the Rights of the Child, putting Scottish
Ministers under a duty to:

“ keep under consideration whether there are any steps which they could take which
would or might secure better or further effect in Scotland of the UNCRC requirements”

ESC rights have also been part of the debate surrounding austerity, welfare rights and the
appropriate response to the financial crisis.

A good example is the UK Government's Welfare Reform Act 2012 which restricted
housing benefit entitlement for claimants deemed to have a spare room (also known as the

bedroom tax). 60 The Scottish Government responded to this legislation by extending the
Discretionary Housing Payments scheme to cover the shortfall in tenants' weekly rent due
to the bedroom tax. The Scottish Parliament's Welfare Reform Committee also examined

various aspects of the proposals in 2013 and concluded in an interim report that they "may

well breach tenants' human rights". 61

Similar issues exist in the private sector, where there are also limits to the maximum
housing benefit payable against rent (set in relation to both household size and local

market rents). 621t is worth noting that the Scottish Government has not chosen to fully
mitigate shortfalls in private tenants' rents in a similar way to its response to the bedroom
tax.
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More recently, the issue of ESC rights arose in the context of the Scottish Government's
Social Security (Scotland) Bill. The Bill included a reference to the right to social security
as one of the fundamental principles of the proposed new devolved social security system
and indicated that it is "essential to the realisation of other human rights".

There was a degree of debate in relation to ESC rights during the course of the Bill's
parliamentary consideration. Attempts were made to amend the Bill at stage 2 so that the
Scottish Ministers, other public authorities and the courts would be required to have due
regard to the right to social security, as defined in the International Covenant on Economic,
Social and Cultural Rights (ICESCR), when exercising their functions under the proposed
legislation. However, a number of MSPs from different parties questioned the
appropriateness of using ICESCR to create rights in this way and the amendments were

not agreed to. %3 1n a statement responding to the rejection of this amendment, Judith
Robertson, Chair of the Scottish Human Rights Commission indicated that

“ It is disappointing that parliamentarians and the Scottish Government have not taken
the opportunity to strengthen accountability in relation to the human right to social
security in this important piece of legislation ... we look forward to serious
consideration being given to the incorporation of international human rights in Scots
law going forward.”

Scottish Human Rights Commission, 2018%*

It is worth noting that a government amendment to the Bill places a similar duty on the
independent Scottish Commission on Social Security. Once established, the Commission
must, “have regard to any relevant international human rights instruments” when preparing
reports on draft regulations (s.55A)(4) of the Bill as passed). These instruments include, in
particular, the ICESCR (s.6B(5)(b)).

ESC rights are also part of the debate around the implementation of the "socio-economic
duty" on public authorities. This duty is set out under Part 1 of the Equality Act 2010, but
was never brought into force. It requires listed public authorities to give due regard to the
desirability of exercising strategic decisions in a a way, "designed to reduce the
inequalities of outcome which result from socio-economic disadvantage”.

The First Minister indicated in 2016 that the Scottish Government would take action to
commence the socio-economic duty in Scotland (Scottish Parliament Official Report, 26
May 2016 ). This pledge was then confirmed in the Fairer Scotland Action Plan (2016).

The duty came into force on 1 April 2018, under The Equality Act 2010 (Commencement
No. 13) (Scotland) Order 2017* (21 November 2017). On 23 November 2017, a Scottish

Government news release announced the duty as the ‘Fairer Scotland Duty’. For further
details see the SPICe blog on the Fairer Scotland Duty.

Brexit has also been connected with ESC rights as arguments have been made that it
could lead to a negative impact on social protections in the UK, such as rules on non-

discrimination and workers' rights stemming from EU law. 65 However, others have argued
that changes are unlikely as these rights are covered by primary legislation, sometimes go
beyond the EU rules and are engrained in British culture - the implication being that any
changes would lead to a significant cross-party political backlash.

xi Commencement orders bring into force parts of an Act that were not brought into force on Royal Assent of an Act. They
are not generally subject to parliamentary procedure and are simply laid.
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Brexit has also led to questions about the importance of ESC rights in the EU's Charter of
Fundamental Rights (EU Charter) to the UK, particularly given the UK Government's
decision not to include the Charter as retained EU law in the European Union (Withdrawal)
Act. The issue is of particular relevance to Scotland as the Scottish Government's
Continuity Bill, which was passed by the Scottish Parliament on 22 March 2018, takes a
different approach and retains the EU Charter for devolved areas of law - see the SPICe
briefing on the Continuity Bill.

It is also worth noting that the Equalities and Human Rights Committee is undertaking an

inquiry on Human Rights and the Scottish Parliament X The inquiry will consider how the
Scottish Parliament can be a human rights guarantor, which promotes and protects human
rights in Scotland. The inquiry will look at human rights, including ESC rights, in the
context of how the Scottish Parliament legislates, conducts inquiries, and scrutinises the
Scottish Government's budget and policy decisions. A call for evidence was held between
21 January and 16 March 2018. The Committee has heard oral evidence and the inquiry is
expected to conclude in the coming months.

ESC rights are also likely to be part of future policy-making in Scotland.

In that regard, the 2017-18 Programme for Government, A Nation with Ambition, commits
the Scottish Government to action that gives effect to the ESC rights set out in the
International Covenant on Economic, Social and Cultural Rights, the European Social
Charter and other treaties.

In addition, the scope of human rights in Scotland, including ESC rights, is currently being
examined by an expert advisory group set up by the Scottish Government - the First
Minister’s Advisory Group on Human Rights Leadership. The first meeting of this group
took place on January 17 and 18. It is set to make recommendations by the end of 2018.

Since ESC rights are linked to economic policy, arguments for more devolution and social
justice, and relations with the EU, it seems likely that they will remain at the forefront of
politics in Scotland in the coming years.

xii ‘Human rights’ were added to the remit of the former Equal Opportunities Committee at the start of Session 5
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Could UN-based ESC rights be
incorporated into Scots law?

Although the UN Committee on Economic Social and Cultural Rights (CESCR)
recommends formal incorporation of the main ESC rights treaty (ICESCR) into national
law, there is no obligation on states to do so.

Provided that states use “all appropriate means” to give effect to their treaty obligations
under ICESCR, these can be protected by other methods, including domestic legislation.

% This position is broadly the same for other UN treaties.

The approach of the Scottish Government, along with the UK, has not been to incorporate
the relevant UN treaties into national law in their entirety, but instead to give effect to treaty
rights through discrete elements of domestic legislation, e.g. the Children and Young
People (Scotland) Act 2014 and the Fairer Scotland (Socio-Economic) Duty.

In recent times, however, questions been raised as to whether other approaches to
implementing international ESC rights might be more appropriate or desirable in Scotland,
for example incorporating UN treaties in some way into Scots law.

For example, in December 2014 the Dean of the Faculty of Advocates, now Lord
Advocate, James Wolffe QC, considered the issue of incorporation in a lecture given on
International Human Rights Day.

The lecture explained that possible options for implementing UN obligations could include:

* Full constitutionalisation - putting UN ESC rights on a par with the way in which the
Convention and the EU Charter are dealt with in the Scotland Act 1998, by allowing
legislation or executive action to be struck down if they are incompatible with ESC
rights

+ The Human Rights Act model - using a slightly lighter touch than the approach in the
Scotland Act 1998 and not permitting courts to strike down legislation, but leaving it to
Parliament to decide whether or not it needs amending

+ The rights of the child model - following Welsh and Scottish legislation™" on
children's rights which require Welsh and Scottish Minsiter to respectively have due
regard or to keep under consideration requirements in the United Nations Convention
on the Rights of the Child (UNCRC)

In his lecture Mr Wolffe did not take a view on which of these options would be
appropriate, or indeed if they are preferable over the status quo. However, he explained
that factors which would have to be considered would include:

» whether or not it is desirable to take the ultimate responsibility for ESC rights out of
the hands of the legislature or executive

xiii Section 1 of the Rights of Children and Young Persons (Wales) Measure 2011 and Section 1 of the Children and Young
People (Scotland) Act 2014

29


http://www.scottishhumanrights.com/media/1469/wolffe2014lecture.pdf

Economic, social and cultural rights - some frequently asked questions, SB 18-43

+ the degree to which Scottish courts would be in a position to be able to adjudicate on
ESC rights

Mr Wolffe ultimately concluded that further debate on this issue was needed:

“If, as a society, we consider the progressive realisation of economic and social rights
(or, at least, particular economic and social rights) to be amongst the fundamental
commitments to which we collectively adhere, is there not a case for that to be
reflected in our law — even in our constitutional or basic law? Should we give our own
citizens the power to hold their government to account for the manner in which it
addresses those commitments? No doubt there will be disagreement on these
questions — but it seems to me that, if we take seriously the indivisibility of
fundamental rights, this is a debate which we should have.”

The issue of incorporation has since been investigated in more detail at a conference in
December 2015 held as part of a programme of events delivered under the banner of
Scotland's National Action Plan for Human Rights (SNAP). The Fist Minister delivered the
keynote address and the legal status of ESC rights in Scotland, including the possibility of
incorporation, was examined in a paper drawn up by Dr Katie Boyle. Dr Katie Boyle also
submitted evidence on the incorporation of ESC rights into national law to the Equalities
and Human Right Committee as part of its 2018 inquiry into Human Rights and the
Scottish Parliament.

The Scottish Human Rights Commission (SHRC )is currently carrying out a series of
workshops on the various aspects of ESC rights and is due to publish a report on options
for incorporation in the coming months.

The First Minister’s Advisory Group on Human Rights Leadership, which is to report by the
end of 2018, is also due to consider the potential effects of the incorporation of human
rights treaties into domestic law and the means by which this might be undertaken.

On 21 March 2018, in response to a parliamentary question on incorporation from Andy
Wightman MSP, the then Cabinet Secretary for Communities, Social Security and
Equalities Angela Constance indicated that the Scottish Government was awaiting the
report of the advisory group, but that:

“we are clear that any mechanism that is designed to secure the further incorporation
of international treaties must be practical and deliverable and must result in genuine
improvements in the daily lived experience of individuals across the whole of Scottish
society. ”

Scottish Parliament, 201867
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What is the general rationale behind the
need for ESC rights?

As explained elsewhere in this briefing, many ESC rights are contained in international
treaties and are therefore binding on the UK under international law.

Irrespective of the legal position, it is worth outlining some of the more general policy
arguments which stress the importance of ESC rights.

One of the most fundamental arguments in favour of ESC rights is that minimum rights are
essential to protect basic human needs (such as access to shelter, food etc.).

A key part of this argument is that ESC rights are inextricably linked to the general goal of
modern human rights legislation - i.e. the protection of human freedom and dignity. For
example, the UN resolution in 1952 which proposed protecting ESC rights notes that:

“when deprived of economic, social and cultural rights, man does not represent the
human person whom the Universal Declaration regards as the ideal of the free man”

United Nations, 1952°8

There is also an argument that individuals' basic needs have to be satisfied before more
complex political rights can be realised. In that regard, the Center for Economic and Social
Rights, a human rights NGO, notes that:

“the right to speak freely means little without a basic education, the right to vote
means little if you are suffering from starvation.”

Center for Economic and Social Rights, 201759

Arguments for ESC rights go beyond the need for minimum standards, however. They are
also linked to calls for increased social justice and to protection for the most economically

and socially vulnerable (particularly in response to economic crises). 7071 On this point,
the Scottish Human Rights Commission (SHRC) argues that a key advantage of ESC
rights is that they create a framework which can be applied to policy decisions. It notes
that:

“ human rights provide both a legal and conceptual foundation to social justice, as well
as the means to put it into practice. Human rights are non-political, international legal
standards; they are also a set of values and principles that can be applied outside the
courtroom, throughout public policy and services”

Scottish Human Rights Commission, 201572

The SHRC also explains that the use of legal rights rather than political goals is crucial
since:

“ The international human rights system ... provides both a minimum floor and
progressive legal standard for social justice. Tackling poverty through human rights
de-politicises what it is a matter of law, rather than viewing it as a matter of charity,
principle or political aspiration.”

Scottish Human Rights Commission, 201572
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This focus on integrating human rights into policy is a key element of the SHRC's work and
is part of what it refers to as a "human rights based approach" - in other words using
international standards as a framework for putting people’s human rights at the centre of

policy and practice 73 Examples of recent work based on this approach include:

» Supporting residents in Leith to use ESC rights as a tool for challenging poor housing
conditions.

+ Using ESC rights to improve the quality of health and social care services 74

There are also arguments that promoting ESC rights makes for more inclusive societies.
For example, in a recent report on the state of democracy in Europe, the Council of
Europe argues that:

“ Political systems seen to protect social rights are likely to command greater levels of
public confidence. In addition, the cohesive quality of these rights has taken on a new
importance against a backdrop of ongoing austerity, rising populism and in the fight
against violent extremism and radicalisation. By promoting equal opportunity, social
rights encourage individuals to remain within mainstream society and help lessen the
appeal of other, more extreme or divisive paths.”

Council of Europe, 20157°

More generally, there is an argument that ESC rights are central to healthy democracies,
on the basis that:

“ Destitute, hungry people don’t vote, and idle, hungry people have no patience for the
slow, often tedious haggling among often sharply differing groups that democracy
requires”

Grossman, Claudio, et al. "A Festschrift in Honor of Seymour J. Rubin". American University International Law
Review 10, no. 4 (1995): 1215-1274., 1995°
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What criticism is there of ESC rights?

Although many ESC rights are contained in international treaties and are therefore binding
under international law, criticism of them, and their scope, does exist.

One of the main strands of critique is that creating legally enforceable economic rights
damages the democratic process and puts too much power in the hands of the judiciary.

A proponent of this view is the human rights campaigner and co-founder of Human Rights
Watch, Aryeh Neier. In an article entitled "Social and Economic Rights: A Critique" he
argues that:

“the purpose of the democratic process is essentially to deal with two questions:
public safety and the development and allocation of a society’s resources ... Economic
and security matters ought to be questions of public debate ... Therefore, everybody
ought to be able to take part in the discussion. It should not be settled by some person
exercising superior wisdom ... These issues ought to be debated by everyone in the
democratic process, with the legislature representing the public and with the public
influencing the legislature in turn. To suggest otherwise undermines the very concept
of democracy by stripping from it an essential part of its role.”

Neier, Aryeh. "Social and Economic Rights: A Critique." Human Rights Brief 13, no. 2 (2006): 1-3., 200677

Broadly speaking, the argument is that, since ESC rights deal with the redistribution of
resources, they are inextricably linked with politics and political choices. As a result, they
should not be given the same protection as civil and political rights aimed at protecting

against abuse of power. 8

Linked to this is the view that courts do not have the capacity or tools to adjudicate on ESC

rights. 9 According to this view, ESC rights are open to a wide variety of different
interpretations and involve complex economic choices which courts should not be required

to consider. In other words they are "non-justiciable." 80
On this point, Neier gives an example linked to the right to health care:

“ Consider the question of health care. One person needs a kidney transplant to save
her life, another needs a heart-bypass operation, and still another needs life-long anti-
retroviral therapy. All of these are life-saving measures, but they are expensive. Then
there is the concern about primary health care for everyone. If you are allocating the
resources of a society, how do you deal with the person who says they need that
kidney transplant or that bypass or those anti-retroviral drugs to save their life when
the cost of these procedures may be equivalent to providing primary health care for a
thousand children? Do you say the greater good for the greater number, a utilitarian
principle, and exclude the person whose life is at stake if they do not get the health
care that they require? | do not believe that is the kind of thing a court should do. ”

Neier, Aryeh. "Social and Economic Rights: A Critique." Human Rights Brief 13, no. 2 (2006): 1-3., 200677

Another related element of critique is aimed at the use of fundamental or constitutional
rights (as opposed to policy or legislation) to further economic or social goals.

For example, in an article from 1993 which considered new constitutions for post-
communist countries, Professor Cass Sunstein argued that:
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“there is a big difference between what a decent society should provide and what a
good constitution should guarantee. A decent society ensures that its citizens have
food and shelter; it tries to guarantee medical care; it is concerned to offer good
education, good jobs, and a clean environment ... But a constitution is in large part a
legal document, with concrete tasks. If the Constitution tries to specify everything to
which a decent society commits itself, it threatens to become a mere piece of paper,
worth nothing in the real world. ”

Sunstein, 199380

There are also arguments which suggest that ESC rights may not actually lead to any
improvements in the policy areas protected.

An example is the data analysis carried out by Professor Christian Bjgrnskov of Aarhus

University and the Danish human rights lawyer, Jacob Mchangama. 81 This found, "no
effects of health rights on immunization rates or life expectance, regardless of whether
they are justiciable or not." The analysis also explained that ESC rights may have negative
effects in certain areas, possibly due to governments reallocating scarce resources

towards those more likely to claim ESC rights. 82 |t therefore concluded that:

“ while the constitutionalization of social and economic rights has been a victory for
human rights activists, it is not clear that it has done very much for the people who
were supposed to benefit”

Mchangama, 201482

More recently, a movement has emerged which stresses that economic rights, in particular
property rights, can potentially conflict with environmental protections.

This argument is particularly relevant to climate change and global warming. Legal
scholars and sustainability activists have argued for some time that, instead of focusing
purely on current economic needs, there needs to be more thought for the rights of future

generations from protection against environmental harm, due for example to global

warming. 83

There can, therefore, be instances when environmental rights and ESC rights conflict, and
where a balance may need to be found between different rights. A good example is the
recent Scottish Government proposal to ban plastic straws in Scotland, which has led to

questions as to the need for exemptions for those with disabilities who may need to use

straws to drink. 84
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