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Executive Summary

The Scotland Act 2016 devolved various areas of social security to Scotland — mainly
related to carers and disability benefits. All these newly devolved benefits are expected to

be in place, and existing cases transferred' from the DWP, by 2024. Under the Scotland
Act 1998 there had already been some very limited social security devolution of payments
made by local authorities, but the new benefits will be delivered mostly by a new executive
agency: Social Security Scotland.

Devolved social security is delivered by several organisations: local authorities, Social
Security Scotland and, mostly as a transitional measure, the DWP or Department of Health
and Social Care acting on behalf of the Scottish Government. At the moment, most
devolved spend is through local authorities and the DWP, but this will change as Social
Security Scotland starts to deliver disability benefits.

The Scottish Government's priority is ‘safe and secure transfer’ and it does not plan to
make major changes to benefits at the point they transfer. A series of policy position
papers were published in February 2019 and proposals for disability assistance were
published for consultation in March.

So far, the benefits being paid by Social Security Scotland are the carer's allowance
supplement and two of the three best start grant payments (baby and early years
payments). The DWP is currently delivering carer’s allowance under an agency agreement
and the Department of Health is delivering welfare foods on a similar basis.

Social Security Scotland will begin to deliver the following benefits this year: funeral
support payment, young carer grant, best start foods and the school age payment of the
best start grant. From next year the Scottish Government will begin to legislate for the
remaining benefits, starting with disability assistance for children and young people in
summer 2020.

Full legal and financial responsibility for all benefits being devolved is expected to have
been transferred to the Scottish Government by April 2020. The Scottish Government
budget for 2020/21 will therefore include money for all the benefits being devolved,
whether delivered by the Social Security Scotland or DWP.

Implementation by Social Security Scotland will not be complete until 2024. This means
that the Scottish Government will need to use agency agreements with the DWP to deliver
devolved benefits in the interim.

i except severe disablement allowance
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Introduction

The Scotland Act 1998 (as amended in 2016) devolved significant social security powers
to Scotland. These are listed below, together with the relevant reserved social security
benefits in brackets:

« disability benefits (disability living allowance, personal independence payment,
attendance allowance, severe disablement benefit and industrial injuries disablement
benefits)

* benefits for carers (carer's allowance)

» payments related to cold weather (the social fund winter fuel payment and cold
weather payment)

» funeral expenses (the social fund funeral expense payment)

» welfare foods and certain payments for maternity expenses (healthy start vouchers
and vitamins, nursery milk and the social fund sure start maternity grant)

The Scotland Act 2016 also allows Scottish Ministers to alter the housing costs element of
universal credit and change how these payments are made. It devolves power to top up
reserved benefits (except those relating to housing costs) and to create new benefits
(except pensions). Earlier SPICe briefings provide background on the devolution of social
security under the 2016 Act. See: SB 16-45: New Social Security Powers.

The Scottish Parliament has had the power to create primary legislation in most of these

areas since 2017." This enabled the Social Security (Scotland) Act 2018 (2018 Act) which
creates the regulatory framework for Scottish social security.

Ministers will have full legal and financial responsibility for all their new social security

powers by April 2020." However, the actual delivery of these benefits will transfer from the
DWP to Social Security Scotland between 2018 and 2024.

This will complete the most significant devolution of social security powers since 1998.
However, it is worth noting that some social security powers were available to the Scottish
Government prior to the Scotland Act 2016.

The initial devolution settlement under the Scotland Act 1998 had included some aspects
of social work payments under the exception to the general reservation of social security.
These included payments for social welfare services, kinship carers, foster carers and care
leavers.

Between 1998 and 2013 there was little change - with the exception of the Scottish
Executive gaining some executive powers over welfare foods in 2006. Then in 2013,
mirroring the devolution of powers to local authorities in England, the Scottish Government
gained responsibility for what had been; community care grants, crisis loans and council
tax benefit. These were created under devolved legislation as the Scottish welfare fund

ii Powers commenced in September 2016 and May 2017 apart from welfare foods, where Ministers already had executive
competence. Legislative competence was therefore only devolved from 8 February 2019.

iii i.e ‘executive competence’ - the ability to make regulations and the Scottish Government’s legal responsibility for
delivering the benefits. Discussed further below.
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(SWF) and the council tax reduction scheme (CTR). This stage of devolution before the
Smith Commission concluded in 2014 when Ministers gained powers related to funding
another local authority administered scheme - discretionary housing payments. DHPs

were fully devolved in 2017."

This paper looks at the timeline for social security devolution, its funding and its
delivery by local authorities, DWP and Social Security Scotland. A separate briefing,
to be published shortly, will look in more detail at the administration of individual
Scottish social security benefits.

For an overview of how the newly devolved powers fit into the wider context of
reserved social security see: Social Security for Scotland.

iv At time of writing they are still provided under Westminster rather than Scottish legislation i.e the Discretionary Financial
Assistance Regulations 2001 no. 1167 rather than Part 5 of the Social Security (Scotland) Act 2018


https://www2.gov.scot/Topics/Statistics/Browse/Social-Welfare/SocialSecurityforScotland/SSFSSep2018
http://www.legislation.gov.uk/uksi/2001/1167/contents
http://www.legislation.gov.uk/uksi/2001/1167/contents
http://www.legislation.gov.uk/asp/2018/9/contents
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Social security timeline: ‘'safe and secure
transfer’

The Scottish Government is taking a gradual approach to delivering its new responsibilities
for social security, with a focus on 'safe and secure transfer." This means:

+ starting with the most straightforward payments and gradually building up to the most
complicated,

* using agency agreements where the DWP can continue to deliver benefits on the
Scottish Government's behalf, and

* not making extensive policy changes when the benefits are first introduced in
Scotland.

“We propose to keep the components and financial values of the transferring benefits
largely unchanged at the point of transfer.”

Scottish Government, 20192

The current plan is to complete implementation of the new social security powers by 2024.
This is a change to an earlier plan to complete implementation by the end of the current

parliamentary session in 2021. 3 Announcing the new timetable in February this year,
Shirley-Anne Somerville, Cabinet Secretary for Social Security and Older People,
emphasised that:

“the timescales that | have set out remain very challenging, [...] we will therefore keep
our plans under careful review”

Scottish Government, 20194
Reflecting this challenging context, Audit Scotland reported in May 2019 that:

“there is a significant risk that the programme doesn’t have the time and capacity to
learn from experience to date and make the changes necessary to successfully
deliver on wave two timescales. ”

Audit Scotland, 2019°

A Scottish Government 'lessons learned' document described the timescale as 'ambitious
but realistic.' Referring to the UK Government's experience of implementing universal
credit it stated that the Scottish social security programme would 'prioritise taking the time

to get the new services right.' 6

The following tables summarise developments up to 2019 and plans up to 2024. A
detailed timeline and links to relevant legislation are provided in the Annexe to this
paper.

v " our top priority must be to ensure there is a safe, secure transition from the existing UK benefits to our new Scottish
arrangements." L

6
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Devolved social security: 2013 to 2019

Table 1 below shows out how various UK social security benefits have been replaced by
local authority payments since 2013 and, more recently, by Social Security Scotland

benefits.

Table 1: Devolved social security 2013 to 2019

L UKbenent || Scottish equivalent

Council tax benefit

Social fund: crisis grants and community care grants

Discretionary housing payments

n/a

n/a

Sure start maternity grant

n/a
n/a

Social fund: funeral expenses payment

Welfare foods (healthy start vouchers and vitamins)

n/a

Before 2018

April 2013
April 2017

April 2017V
October 2017
2018

September 2018
December 2018

2019

29 April 2019
3 June 2019

summer 2019
summer 2019
autumn 2019

Council tax reduction
Scottish welfare fund
Discretionary housing payments

Universal credit Scottish choices V"

Carer's allowance supplement

Best start grant: pregnancy and baby

Best start grant: early years
Best start grant: school age
Funeral support payment
Best start foods

Young carer grant

Devolved social security: 2020 to 2024

Table 2 below lists current UK benefits and indicates when Social Security Scotland is
expected to deliver the Scottish equivalents. This process is should be complete by 2024.

vi In 2014 the power to remove the cap on spend was transferred to the Scottish Government 7 which enabled them to

provide additional funding for DHPs.

vii Not a benefit payment, but allows someone claiming universal credit to choose to have twice monthly payments or have
housing costs paid straight to their landlord.


https://www.gov.scot/policies/local-government/council-tax/#council-tax-reduction-scheme
https://www.mygov.scot/scottish-welfare-fund/
https://www.mygov.scot/discretionary-housing-payment/
https://www.gov.scot/policies/social-security/universal-credit/
https://www.mygov.scot/carers-allowance-supplement/
https://www.mygov.scot/benefits/pregnancy-baby-payment/
https://www.mygov.scot/best-start-grant/

Devolved social security powers: progress and plans, SB 19-27

Table 2: Devolved social security: 2020 to 2024

UK Benefit Scottish Equivalent

2020
Child disability living summer
allowance 2020
n/a summer
Welfare foods (nursery milk) August
2020%
Attendance allowance winter
2020
n/a winter
2020
2021
Personal independence early
payment 2021
n/a early
2021
Social fund winter fuel winter
payment 2021
Social fund cold weather winter
payment 2021
2022
n/a 2022
Carer's allowance spring
2022
Industrial injuries disablement  autumn
benefits 2022 °
2023

Severe disablement allowance 2024
to remain administered by
DWP

Disability assistance for children and young people (DACYP)

Short term assistance
Scottish nursery milk scheme

Disability assistance for older people

Winter heating assistance where a child has highest rate care component
of the new DACYP

Disability assistance for working age people
Carer's allowance supplement for those with more than one disabled child

Winter heating assistance for older people (initially for those on another
Scottish social security benefit) e

Cold spell heating assistance

Income supplement

Start transfer of existing cases to carer's assistance

Employment injury assistance

Majority of existing caseload due to have been transferred

Transfer of existing caseload expected to be complete (except for SDA).
Those of pension age on DLA to transfer to the agency but remain on DLA
10

Legislative process from devolution to delivery

As the timescales outlined above illustrate, there are several stages between legislating for
new devolved powers in the Scotland Act 2016 and making payments of a new Scottish

social security benefit.

The process of devolving these powers can be thought of as having up to three stages:
legislative competence, executive competence and delivery.

With the exception of welfare foods, the Scottish Parliament's powers to legislate for these

social security benefits commenced in September 2016 and May 2017. " This transfer of
legislative competence allowed the Parliament to pass the Social Security (Scotland) Act

viii A payment while someone appeals a reduction to their benefit and that benefit is an ongoing payment rather than a one-
off grant. It might therefore be expected to be in place to co-incide with the first Scottish social security benefit providing

on-going assistance.

ix August 2020 date referred to in the executive note to the regulations that enabled the creation of an agency agreement

for welfare foods.

8


http://www.legislation.gov.uk/asp/2018/9/contents
http://www.legislation.gov.uk/uksi/2018/1344/pdfs/uksiem_20181344_en.pdf
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2018 (the 2018 Act) which provides the over-arching framework for Scottish social
security. Individual benefits will be created by regulations made under this Act.

For most benefits, the second stage is 'executive competence'. This refers to the power to
make regulations and taking legal responsibility for delivery. It is also when financial
responsibility transfers. Executive competence has been transferred for carer’s assistance
and welfare foods. These are currently being delivered by the UK Government on the
Scottish Government's behalf. Executive competence for disability benefits is due to

transfer in April 2020. 2 However, as Scottish disability assistance will not be available at
that time, there will be an agency agreement with the DWP to deliver disability benefits on
behalf of the Scottish Government.

The other group of benefits being transferred are those paid out of the social fund.”
Technically, these do not require a transfer of executive competence. However,
responsibility for making these payments still needs to be transferred. This has already
happened for the best start grant and will happen shortly for funeral expenses payment to

co-incide with the start of the Scottish funeral support payment."ii

For the two other social fund payments (cold weather payment and winter fuel payment)
there will be a gap between the transfer of responsibility for making payments to Scottish

Ministers in April 2020 1312 and new Scottish benefits starting in November 2021. This will
require either further legislation and/or an agency agreement.

The third stage, for most benefits, is when a benefit is delivered by Social Security
Scotland based on Scottish regulations made under the 2018 Act. For most benefits this
will happen through the introduction of Scottish legislation between now and 2024.
However there are exceptions. Severe disablement allowance will remain administered by
the DWP in the long term. At least initially, Scottish welfare foods provision will be covered
by Scottish regulations made under Westminster legislation rather than under the 2018
Act. In addition, people over pension age who currently receive disability living allowance

(DLA) will transfer to Social Security Scotland but remain on DLA rather than move to

Scottish disability assistance. 10

Organisational structure of devolved social security

The Scottish Government's current focus is on establishing the infrastructure for Scottish
social security. This is being developed through the following agencies and groups:

+ the social security programme based in the Scottish Government social security
directorate which develops policy on the benefits to be delivered in future. There is
also significant involvement of the Chief Digital Office and communities analysis

x Further detail on the 2018 Act and debate during its parliamentary passage is available in SPICe Briefings SB 17-57 (bill
as introduced), SB 18-25 (as amended at stage 2) and summary as passed. All bill documents, committee reports and
links to debates are available at Social Security (Scotland) Bill.

xi sure start maternity grant (replaced by the best start grant), funeral expense payment, cold weather payment, winter fuel
payment

xii A s.104 order ensures that the sure start maternity grant payments cannot be made in Scotland from the social fund after
10 December 2018. The latest JIMWG minutes refer to a similar s.104 order being prepared for to co-incide with the
introduction of Scottish funeral support payment. Regulations were passed by the Scottish Parliament on 6 March but at
time of writing have not yet been made. Motion S5M-16157


http://www.legislation.gov.uk/asp/2018/9/contents
https://www.parliament.scot/parliamentarybusiness/Bills/105267.aspx
http://www.legislation.gov.uk/uksi/2018/1138/contents/made
https://www.gov.scot/publications/joint-ministerial-working-group-on-welfare-minutes-september-2018/
https://www.parliament.scot/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S5M-16157&ResultsPerPage=10
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division. This work includes the development of IT systems, consultation with those
with 'lived experience' of social security through 'experience panels', and working with
a number of reference and advisory groups (listed in annexe),

+ the Scottish Commission on Social Security - an independent statutory body which will
scrutinise the regulations which create the benefits,

+ the Scottish Fiscal Commission - a statutory body with a legal duty to forecast spend
on current Scottish tax and benefits, and

 the Joint Ministerial Group on Welfare which provides a forum for UK and Scottish
Ministers to discuss interaction between devolved and reserved social security and
ensure a smooth transition from reserved to devolved responsibility.

Devolved social security is delivered by:
» Social Security Scotland, an executive agency of the Scottish Government,

» the Department for Work and Pensions where they have an agency agreement with
the Scottish Government, and

* local authorities: which deliver discretionary housing payments, the Scottish welfare
fund and various social work payments

Social security programme

As mentioned above, the Scottish Government's social security programme is developing
the policy and systems for the benefits which will be delivered by Social Security Scotland.
The programme is separate from Social Security Scotland and has a separate budget.

A recent progress report by Audit Scotland found that important groundwork had been
undertaken in developing benefits. However, the complexity of social security and the need
for specialist skills meant that there were significant challenges in delivering the
programme. Not least among these was the availability of staff with the right skills in IT and
finance. Audit Scotland reported that:

“the Scottish Government does not yet have a clear understanding of the key things
needed to deliver all remaining benefits in the way it intends”

Audit Scotland, 2019°

The social security directorate's programme team has assessed it needs 345 ‘core staff’
but has been 'routinely operating' with around 30 per cent of these posts unfilled. Audit
Scotland commented that:

“ Given the real likelihood that the pace and pressure within the programme will
increase, there is a high risk of a decline in staff morale and staff leaving, resulting in
the loss of existing skills and experience”

Audit Scotland, 2019°
Audit Scotland commented that a reliance on temporary and contractor staff, 'has
implications for the programme in terms of costs and continuity.' It has impacted on the

capacity of the programme to plan and deliver. This in turn has further increased costs,
created greater reliance on existing DWP systems and placed pressure on staff.

10


https://www.gov.scot/policies/social-security/engagement-on-social-security/
http://www.fiscalcommission.scot/
https://www.gov.scot/groups/joint-ministerial-group-welfare/
https://www.socialsecurity.gov.scot/
https://www.gov.uk/government/organisations/department-for-work-pensions
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The report acknowledged that the programme team 'is aware of the challenges and is
doing the right things' but that overall, the Scottish Government has found delivery 'harder
than expected.'

Action taken by the Scottish Government to address the issues raised includes: 14

+ exploring salary flexibility for IT posts, along with a longer term programme designed
to develop the Government's own specialist base,

« commissioning an independent review of finances, which is due to report at the end of
May 2019

* putting in place a dedicated programme resourcing team and a new workforce
planning group

The Cabinet Secretary said:

“1 value Audit Scotland’s views and am pleased we are already taking action that
responds to their recommendations. While we recognise there is much more to do -
our track record shows we can meet the challenge ahead.”

Scottish Government, 2019"%

11
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Funding devolved social security

In April 2020, the UK Government will transfer funding for all the devolved social security
benefits to the Scottish Government — including where these benefits will be delivered by

the DWP under an agency agreement."iii This is likely to be in the region of £3.5bn per
year. This section of the briefing sets out how the amount of money transferred is
calculated. The calculation method is set out in the fiscal framework, agreed by the UK

and Scottish Governments in 2016. 16

Baseline

In the first year, the amount transferred for each benefit is based on the UK Government
spend in Scotland on that benefit in the year prior to its devolution.* For most benefits this

is the spend in 2019/20.*'This figure is then adjusted to reflect changes in expenditure and
population between 2019/20 and 2020/21 to get the block grant adjustment for 2020/21.
This adjusted figure is added to the block grant.

Ongoing funding for disability and carer benefits
and winter payments

After the first year, adjustments to the block grant will be based on the previous year's
figures adjusted for:

» percentage change in expenditure on that benefit in England and Wales, as forecast
by the Office of Budget Responsibility (OBR), and

+ the difference in population growth between Scotland and England and Wales
(currently Scottish population growth is 99.8% of the rate of growth in England and

Wales). 10

The block grant adjustment is intended to reflect what would have been spent in Scotland
if UK policy remained in place. Scottish policy choices do not affect the amount

transferred, nor do changes in the rate of take-up of Scottish benefits.*"!
For example: Year 1 transfer
* a benefit is devolved in 2020/21

+ £500m was spent in Scotland on that benefit in 2019/20

xiii This relates to the money to be paid out to people in benefits rather than to the costs of developing systems.

xiv The amount initially transferred is based on the Office of Budget Responsibility forecast of UK benefit spend in Scotland.
This is then reconciled once outturn figures are available, and this can result in an adjustment to the block grant. See:
Figure 4.1 in the SFC Scotland’s Economic and Fiscal Forecast. December 2018 which illustrates the BGA process for
carer’s allowance

xv The baseline for carer’s allowance is funding in 2017/18 because full powers commenced in September 2018. For cold
weather payments it is average annual spend over 08/09 to 19/20 to account for variation in the weather.

xvi Number of claimants could increase due to population change, but it would be the population change relative to England
and Wales and not the fact that more people received a particular benefit in Scotland that would affect the calculation.

12
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» the OBR forecast that between 2019/20 and 2020/21 spend in England and Wales will
increase by 1.4%

» Scottish population growth is 99.8% of the rate of growth in England and Wales
* S0, in 2020/21 £506m is transferred (i.e £500m * 1.014 * 0.998)
Example continued: Year 2 transfer

» the OBR forecasts that UK government spending on that benefit in England and
Wales will increase by 1% in 2021

» Scottish population growth continues to be 99.8% of the rate of growth in England and
Wales

* so, for 2021/22 the Scottish Government will get £510m (i.e the previous year's
£506m multiplied by 1.01 (expenditure adjustment) multiplied by 0.998 (population
adjustment)).

This example is illustrated in the tables below and extended to a third year. This first
shows the factors included in the calculation and then shows how these are used to
calculate the block grant adjustment.

Spend and population change: example

2019/20 2020/21 2021/22 2022/23

change in spend in England and Wales up 1.4% up 1% up 1.2%
spend on benefit in Scotland £500m n/a n/a n/a
Scottish population growth relative to England and Wales 99.8% 99.8% 99.8%

Block grant adjustment: example

previous year figure £500m £506m £510m
multiplied by England & Wales expenditure change 1.014 1.01 1.012
multiplied by relative population change 0.998 0.998 0.998
= transfer to Scottish Government £506m £510m £515m

The fiscal framework will be reviewed in 2021 and an independent report will be presented

to Ministers at the end of that year. 16 This will be only the second year of operating block
grant adjustments for the majority of devolved benefits.

Ongoing funding for other benefits

Funding for some benefits being devolved is transferred by machinery of government
transfers. This applies to: discretionary housing payments, best start grants and funeral

support payment. 7 This is then uprated as part of the Barnett formula, as with other
areas of devolved expenditure. This means that the Scottish Government receives the
Scottish population share of any change in UK Government spend related to devolved
functions.

13
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Setting the Scottish Government budget for social
security

To this point, this briefing has discussed the amount of money transferred from the UK to
the Scottish Government. However, there is a separate process for the allocation of money
to social security in the Scottish Government’s budget. This is based on the Scottish Fiscal
Commission’s (SFC) forecast of Scottish benefits. It reflects the SFC's assessment of the
effect of Scottish Government policy decisions. For example, if the Scottish Government
was to run a campaign to encourage people to take-up their entitlement to benefits, this
might impact on the SFC’s forecasts for the Scottish budget, but would have no impact on
how much money is transferred from the UK government.

The budget for 2019/20 is discussed below (see tables 3 and 5).

No detriment due to policy 'spill-overs'

The fiscal framework also addresses what happens when Scottish policy diverges from UK
social security policy. If Scottish social security benefits were to have different rules
compared to the equivalent UK benefits, this could have an impact on the UK
government's spending. Similarly, UK policy could impact on Scottish social security
spending.

These effects are known as 'policy spill-overs.' They occur when the policy decisions of
one Government impact on the spending of the other.

For example, a family is entitled to a higher payment of universal credit if their child
qualifies for certain disability benefits. If Scottish benefit rules resulted in more people
getting disability assistance for children and young people this could lead to more people
being entitled to the 'disabled child' addition in universal credit.

The fiscal framework agreement requires that the cost of these 'spill-over' effects be re-
imbursed:

“ where either government makes a policy decision that affects the [...] expenditure of
the other, the decision-making government will either reimburse the other if there is an
additional cost, or receive a transfer from the other if there is a saving”

Scottish Government and HM Treasury, 20166

Policy spill-overs can result from either 'direct effects' (the way the rules interact) or
'behavioural effects' (where a policy changes people's behaviour). The disabled child
addition mentioned above is an example of a direct effect as it is a result of the way the
rules of the two systems interact. Any increase in reserved benefit spend which arises as a
result of Scottish Government social security policy would need to be funded by the
Scottish Government. However, the fiscal framework states that any reimbursement must
be agreed between the two governments.

“ Any decision or transfer relating to a spillover effect must be jointly agreed by both
Governments. Without a joint agreement, no transfer or decision will be made. ”

Scottish Government and HM Treasury, 20166

14
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Another principle underpinning the way two systems ought to work together is that
individual benefit recipients should not 'lose out.' The fiscal framework states that Scottish

benefits:

“ must provide additional income for a recipient and not result in an automatic
offsetting reduction by the UK Government in their entitlement elsewhere in the UK

benefits system.”

Scottish Government and HM Treasury, 20166

This has already been applied in the way that the reserved benefits system treats
devolved benefits. For example, the carer’s allowance supplement (CAS) does not count
as income for universal credit. This means that the CAS is always received as an extra
payment and not deducted from universal credit. It also means that the UK Government
cannot make savings to its universal credit spend as a result of the additional spend on

CAS made by the Scottish Government.

Social Security Expenditure in 2019/20

This year the largest element of devolved social security spend is carer’s allowance which
is being delivered by the DWP. The next largest element is local authority spend on
various discretionary funds. This spending pattern will change as Social Security Scotland
takes on the delivery of carer and disability benefits between 2020 and 2024. The table

below™""

making the payment.

sets out forecast spend for 2019/20 on Scottish social security by the agency

Table 3: Scottish Social Security 2019/20 by agency making payments. £m

Benefit Local Social Security DWP on behalf of Scottish
authorities Scotland Government

discretionary housing payments - 52.3
'bedroom tax'

discretionary housing payments - other 10.9
Scottish welfare fund 33.0

carer's allowance

carer's allowance supplement

young carer grant

best start grant

funeral support payment

best start foods

total 96.19

283.0
37.0
0.5
124
6.2
2.5
58.6 283.0

The figures shown in table 3 relate to the money that would be paid out to individuals.
Separate from this are budgets for administration and developing new benefits. In 2019/20
the budget for Social Security Scotland is £42m and the budget for the social security
programme is £78m. Audit Scotland noted that the programme team had estimated that
the programme needed £118m in 2019/20 but was allocated £77.8m in the Scottish

budget. Audit Scotland noted that:

xvii Notes and sources: All included in table 14.04 of the Scottish Government draft budge

t 18 except: best start foods and

young carer grant. BSF from SFC forecast. " The YCG grant of £300 to c.1,700 young carers suggests costs of c.£0.5m

per year. 19 ..
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“ managing expenditure within this budget is challenging given the level of activity
anticipated.”

Audit Scotland, 2019°

Audit Scotland also commented on the need for the Scottish Government to have more
detailed and up to date estimates of the likely overall implementation costs. An estimate of
£308m for spending on implementation up to 2022/23 was provided in the financial
memorandum to the Social Security (Scotland) Bill in 2017 and work has started on

updating this figure through revision of the programme business case. 5

The following sections examine the three 'delivery routes' in turn; local authorities,
the DWP and Social Security Scotland, and explain the current arrangements and
what is known about future plans.
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Local authority payments

Until now, the majority of devolved social security, and schemes which replace previous
social security benefits, have been provided by local authorities. The most significant in
scale of this type of support is council tax reduction (CTR).

Local authority support includes:
» Council tax reduction
+ the Scottish welfare fund
» Discretionary housing payments

« certain kinds of social work payments (including some forms of kinship care payment,
provision of social welfare services and payments to care leavers)

CTR is based on detailed rules and ineracts in complex ways with the reserved benefits
system. CTR must be provided to those who meet the entitlement criteria at an amount

calculated in accordance with those rules.*"" It is a means tested, demand led scheme
which assists nearly 500,000 people with their council tax bill. It replaced council tax
benefit in 2013. However, although the rules and operation of CTR are, to a great extent,
identical to the council tax benefit it replaced, it is provided as a form of tax relief rather
than as a social security benefit. In practical terms, it is unlikely that anyone receiving CTR
would have noticed much of a difference from council tax benefit. In policy terms though,
this different legal basis means that CTR is generally not included in discussion of social
security, despite it providing a significant level of assistance with council tax bills. The
Scottish Government is planning to revise the scheme to ensure that people on universal

credit receive the same level of relief as is the case for claimants of legacy benefits. 20
The other schemes are mostly discretionary and based on far more broadly drawn rules.

The Scottish Welfare Fund (SWF) is intended to relieve short term crisis and enable
claimants to maintain a settled home. It replaced social fund payments in 2013 and
provides crisis grants and community care grants. The budget has remained the same in
cash terms for a number of years. The Social Security Committee has asked the Scottish

Government to increase the budget for the SWF on a number of occasions, 21 citing
increased pressure due to welfare reform. But the Scottish Government consider that the
budget is adequate, partly because it is underspent each year.

Discretionary housing payments (DHPs) provide help with the costs of renting. In 2014, the
Scottish Government gained powers to increase DHP funding. (Earlier legislation had
capped the funding that could be provided). This enabled them to provide additional

funding to local authorities to mitigate the bedroom tax.*™ At this point, DHPs were only
partially devolved and were funded by both the DWP and the Scottish Government. From
April 2017, DHPs were fully devolved, and remaining funding was transferred from the
DWP to the Scottish Government. The Scottish Government is in the process of

xviii For an overview of CTR and some recent changes to eligibility see: Berry, K. and Shaw, J. SB 17-24 Council Tax
Reduction
xix A deduction to housing benefit and universal credit housing costs if a family are assessed as having too many bedrooms
for their needs
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developing guidance for Scotland, 22 hut in the meantime, local authorities continue to use
DWP guidance for this devolved scheme.

The chart below shows how provision of CTR greatly exceeds support provided through
DHPs and SWF. CTR also outweighs current support provided through Social Security
Scotland. There are no figures available for social work payments.

Local authority support provided through discretionary housing payments, Scottish
welfare fund and council tax reduction
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o £300m 450,000
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—e— SWF caseload —e— DHP awards CTR caseload

Scottish Government annual statistics for discretionary housing payments, Scottish welfare fund for each year and
council tax reduction in Scotland 2017/18. Notes: CTR is income foregone rather than spend. Increase in CTR income
foregone in 17/18 reflects eligiblity changes. CTR caseload is recipients at April each year. DHPs is total awards per year
not unique recipients. DHP spend is for all purposes, no only 'bedroom tax mitigation.' DHPs were part funded by the
DWP until 17/18. SWF caseload is estimated by deducting repeat awards from total awards. Total will be an over-
estimate as recipients are counted separately for community care and crisis grants.
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UK Government delivery of Scottish
social security

Delivering social security under the new Scottish social security system requires joint work
between the Scottish and UK Governments, including:

» ensuring smooth interaction between reserved and devolved social security for people
receiving payments,

» agency agreements where the UK Government delivers devolved benefits on the
Scottish Government’s behalf, and

* reliance on data and administrative systems run by the DWP.

A memorandum of understanding 23 between the two governments sets out: 'a framework
for co-operation between the parties.' The Joint Ministerial Working Group on Welfare
provides a forum for discussion at ministerial level and there is joint working at an
organisational level. Both Governments have emphasised the importance of joint working,

24 and Audit Scotland reported that:

“ The programme has maintained productive working relationships with the DWP
across operational areas”

Audit Scotland, 2019°

However, delivery of the programme has not been without its difficulties. For example, in
March, Amber Rudd MP, Secretary of State for Work and Pensions, wrote to MSPs saying:

“the slow development of their [Scottish Government's] approach to the benefits
being devolved and underestimating the task at hand [meant it was not ready to
accept] significant caseloads”

The Herald, 2019%°

Later in March, Shirley-Anne Somerville, Cabinet Secretary for Social Security and Older
People, expressed her disappointment in these comments, and noted that she had since:

“received a letter from her committing to work constructively with the Scottish
Government to effect the safe and secure transfer of powers and | am hopeful that the
meeting of the Joint Ministerial Working Group on Welfare, which is now scheduled for
1 April, will be an opportunity for us to reaffirm these commitments and progress our
joint programme of work.”

Somerville, 201928

Audit Scotland commented that:

“ The programme and agency will be reliant on the DWP for a number of years.”
Audit Scotland, 2019°

The UK Government currently delivers four schemes under agency agreements on the
Scottish Government's behalf. These are: carer’s allowance, healthy start vouchers,
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nursery milk and universal credit-Scottish choices. Further agency agreements will be
required for other benefits.

The existing agency agreement for carer’s allowance runs until September 2020. As the
Scottish Government intends to start taking new applications for Scottish carer’s

assistance at the end of 2021 and transferring existing claims from spring 2022, 27 it will
need to be extended. An extension would need to be agreed and notified by September
2019.

Another agency agreement (not published) covers healthy start vouchers until best start
foods begins in summer 2019 and nursery milk in August 2020. 28

There is also legislation 29 which would allow disability benefits to be provided under an
agency agreement from April 2020. Similar arrangements may be needed for cold weather
payments and winter fuel payments.

Most agency agreements relate to the transitional period in the creation of Scottish social
security up to 2024. The two exceptions are universal credit Scottish choices and severe
disablement allowance. Scottish choices is based on Scottish Ministers' powers to change
certain aspects of universal credit. It will therefore always require the DWP to deliver these
on the Scottish Government's behalf, because universal credit is not devolved.

A long term arrangement will also be put in place for the delivery of severe disablement
allowance which, although a devolved benefit, will remain administered by the DWP. This
is mainly because it has been closed to new claims since 2001.

The Scottish Government is also using DWP administrative and IT systems for some of
the benefits that Social Security Scotland is delivering. The Scottish Government has
agreed a contract with DWP to use its payment and customer information systems for
three to five years with the potential for extension. The Scottish Government is currently

assessing the feasibility of developing digital systems at a Scotland wide level in the longer

term. 5
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Social Security Scotland

Previous sections have discussed existing agencies that deliver devolved social security
(local authorities and the DWP). However, by 2024 the bulk of Scottish social security
payments will be delivered by a new agency, Social Security Scotland which was created
in September 2018 as an executive agency of the Scottish Government. Reflecting the
principle of 'safe and secure transfer', Social Security Scotland is building up its caseload
and expenditure slowly. It is currently (May 2019) delivering the best start grant (BSG) and
the carer's allowance supplement (CAS).

The agency is starting with 'one-off' payments - i.e payments that are paid once or twice a
year at most. By January 2019, the agency had made CAS payments to around around

79,000 people. By 28 February 2019 it had also paid best start grants to 9,770 people. 30
In 2019/20 the introduction of new benefits means that its 'caseload' is expected to
increase to around 160,000 (see table 4 below).

Table 4 below illustrates how the scale of operations will grow over the next few years.

From summer 2020, Social Security Scotland will start to take claims for 'on-going' benefits
- i.e benefits made as regular payments. The agency will start by taking new claims (i.e
claims from people who aren't already claiming the equivalent DWP benefit). The disability

assistance consultation estimated that there would be: 31

+ 7,600 new applications for child DLA in 2020/21 (being replaced that year by disability
assistance for children and young people)

+ 28,000 new applications for attendance allowance in 2021/22 (being replaced in
winter 2020 by disability assistance for older people)

+ over 50,000 new applications for PIP in 2021/22 (being replaced that year by disability
assistance for working age people)

Disability and carers assistance will provide the most substantial financial support of the
benefits being devolved and will be the most complex benefits to deliver. However, the
largest caseload will be winter heating assistance. The reserved equivalent, winter fuel
payment, is a single, annual payment made automatically to those qualifying during a
particular week. Winter fuel payment is currently made to around 1 million people in
Scotland, but this number will decline as state pension age rises.

The table below™ gives a broad indication of the scale of operations this year and in 2023/
24. These figures are based on the caseload for current reserved benefits.

xx Notes and sources for table 4: Totals are broad estimates based on current caseload. It counts a 'case' as receipt of one
benefit. A person in receipt of two different benefits is counted twice. The number of people in receipt may be lower if
people are in receipt of more than one benefit. Does not include caseload for cold weather payments as this is not
reported and varies by the weather. SDA is not included as it will not be delivered by the Agency. CA caseload does not
include underlying entitlement. (In August 2018 there were 121,668 people in Scotland entitled to CA (Statxplore)).

Sources: SFC December forcecast, Table 4.20 (BSG), A35 (FEA), 4.11 (CA) 7 CAS from Scottish Government statistics,
32 and SFC forecasts. Young carer grant from Scottish Government consultation. 19 Best start foods based on healthy
start voucher take-up. 33 Figures for DLA, AA caseload as at August 2018, PIP as at January 2019 (_StatXplore ) Figures
for DB is 1IDB and reduced earnings allowance for June 2018. 3% WFP from DWP statistics for 2017/18. 3°
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Table 4: Scottish social security estimated caseload

2018/19 Estimate 2019/20 Estimate 2023/24

BSG pregnancy and baby 13,000 13,000 15,000
BSG early years 0 15,000 17,000
BSG school age 0 13,000 17,000
carer's supplement/allowance 79,000 87,000 98,000
funeral support payment 0 4,400 4,400
young carer grant 0 1,700 1,700
best start foods 0 23,000 23,000
DLA child 0 0 38,000
DLA working age 0 0 75,000
PIP 0 0 220,000
DLA pension age 0 0 82,000
attendance allowance 0 0 126,000
industrial injuries disablement benefits 0 0 29,000
winter fuel payment 0 0 1,021,590
cold weather payment 0 0 unknown

indicative total ¢.90,000 ¢.160,000 c.1.75m

The Charter

The Scottish Government has always emphasised that Scottish social security will be
based on certain principles. These are set out in the Social Security (Scotland) Act 2018.
One of the main expressions of these principles is the Charter on Scottish Social Security,

36 which was developed in consultation with people who have 'lived experience' of the
current system and seeks to embed ‘dignity and respect’ in Scottish social security. Social
Security Scotland must have regard to the Charter which explains what customers can
expect from their dealings with the Agency. For example, it includes a commitment to 'be
patient, kind and to consider how you might feel' and 'to be honest, provide clear reasons
for decisions and explain what to do if you disagree.' It includes a commitment to: 'listen,
learn and improve by owning up to mistakes and valuing feedback, complaints and appeal
decisions' and to 'make your contact with the agency as stress free as possible.' The
Charter also sets out some of the statutory provisions from the 2018 Act, such as the right
to appeal, and minimisation of the use of face to face assessments.

Staffing and operational costs

Social Security Scotland's staff and costs will increase over the next few years, reflecting
the phased approach to implementation of the new benefits.

Social Security Scotland has its headquarters in Dundee and a second administrative base
in Glasgow. It is also planning a ‘local presence’ in communities across Scotland. As of 1
February 2019, it employed 323 staff (164 in Dundee, 140 in Glasgow and 19 local
delivery leads) and is expected to employ up to 1,900 people once it is delivering the full
range of benefits (750 in Dundee, 750 in Glasgow and 400 in local delivery across the

country). 37
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Its budget in 2019/20 is £42m (see table 5 below™), although, once it is delivering its full
range of benefits, it will have estimated running costs of around £153 to £165m (at 2019/
20 prices - see table 6 below).

Table 5: Indicative social Security Scotland budget 2018/19 and 2019/20

staff costs £7.2m £20.1m
information and communication technology £3.4m £5.6m
facilities and property £0.7m £4.2m
other £6.4m £6.1m (DWP payment excl. VAT)

£2.9m (shared service re-charge)

£2.6m (operational office costs)
total £17.7Tm £41.5m

Table 6: Estimated 'steady state' running costs £m, 2019/20 prices

core operating costs and digital £88 to £89m
pre-claim support services £22m
assessment services £26 to £36m
estates services £16 to £18m
total £153 to £165m

Social Security (Scotland) Bill [as introduced] Financial Memorandum, SP Bill 18-FM, 2017

Local delivery and advice

Social Security Scotland will have a strong local presence across Scotland, 'located

wherever possible, in places that people already visit.' 42 This will enable the provision of:

'face to face advice, supported by administrative functions in Dundee and Glasgow.' 43

The Agency will:
» enable staff to travel to and operate from locations across their local area,
« offer support in outreach locations, prisons and home visits,

* provide one to one support, and

* help people understand their entittements and complete application forms. a4

The development of pre-claims advice flows from statutory duties in the 2018 Act. These
include:

» a duty to ensure applicants are given information about independent advice,
information and advocacy (s.6)

xxi Notes and sources: S5W-20587 38 for 2019/20 budget and S5W-19367 3° for 2018/19 budget. Figures are subject to

change. For example, Social Security Scotland budget after spring budget revision was £16m. 40 pwp payments include
carer’s allowance and verifying information for BSG payments. Shared service recharges are payments to the Scottish

Government for the use of IT, HR, and procurement services. 4
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» arequirement for Scottish Ministers to publish a strategy to promote take up (s.9)

» a duty to inform applicants where they might be entitled to other Scottish social
security benefits (s.53)

As well as processing applications and making payments, the Agency will make
redeterminations where someone disagrees with a benefit decision, investigate
possible offences and recover overpayments of benefit due to fraud or error. This is
discussed in the following sections.

Investigation of offences

The 2018 Act creates offences of; obtaining benefits by deceit (fraud) and failing to notify
(or causing a person to fail to notify) a change of circumstances. Social Security Scotland
will have powers to investigate these offences. Proposed powers, yet to be made in

regulations,™" include:

 the power to compel any individual or organisation to provide information where
requested by an authorised officer and where its reasonably requested in connection
with an investigation,

 the power to enter and search premises other than dwelling houses (although
permission from the occupier would be required to enter premises), and

 the power to impose fines for non-compliance.
Social Security Scotland's counter fraud strategy states that:

“We understand that care must be taken to ensure disproportionate controls are not
adopted”

Social Security Scotland, 201846

Investigations can include covert surveillance. The carer's allowance agency agreement
noted that:

“the Scottish Government laid an amendment order to the Regulation of Investigatory
Powers (Scotland) Act (RIP(S)A), adding its new agency Social Security Scotland to
the list of bodies that may authorise covert surveillance when it is deemed necessary”

DWP and Scottish Government, 201847

Redeterminations and appeals

There is a new appeal route in relation to Scottish social security. However, while the DWP
is delivering benefits on behalf of the Scottish Government, UK rules on appeals will apply.
Local authority payments also have different rules. These different routes are set out in the
table below.

xxii Regulations and a code of practice on investigation of offences were consulted on 45 petween August and October 2018,
but finalised versions have not yet been laid
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Table 7: Appeal routes for devolved benefits

Benefit/delivery agency Reconsideration/review Appeal heard byxxiii
Most benefits delivered by the redetermination by Social Social Security Chamber of the First-tier
AgenchXiV Security Scotland Tribunal for Scotland
DWP agency arrangements mandatory reconsideration by Social entitlement chamber of the UK First-tier

DWP Tribunal

council tax reduction local authority review Council Tax Reduction Review Panel
discretionary housing payments local authority review no appeal
Scottish welfare fund local authority review 2nd tier review by SPSO

Early experience in the first few months of paying the best start grant was that around two
thirds (65%) of the 14,935 applications processed by 28 February 2019 were successful
and around a third (33%) were denied. There were 240 requests for redetermination of a
decision to deny a payment. Around a third of the 145 redeterminations completed by 28

February 2019 had the decision reversed. 48 David Wallace, Chief Executive, Social
Security Scotland, told the Social Security Committee that decisions to reverse the initial
decision were often due to people having gained eligibility in the time between the original
decision and the redetermination:

“ It is not that the original decision was incorrect when it was made; rather, people
have now come into payment of universal credit.”

Social Security Committee 28 February 2019, David Wallace, contrib. 884°

Following a redetermination, a claimant can appeal to the First-tier Tribunal. There is no
data available yet on whether there have been any such appeals related to best start
grants. There is no redetermination or appeal process for CAS, which is the other Scottish
social security benefit currently in payment.

The Scottish Government expects that there will not be as many appeals in the Scottish

system as there are for reserved social security benefits.* The reserved equivalents of
the benefits being devolved generated around half of all social security appeals in 2017/
18. (c.125,000 appeals across the whole of Great Britain related to benefits that are being

devolved). 50 Even with a very large reduction in appeals these figures suggest there
would still be a significant number of appeals in the Scottish system.

Overpayments and deductions

Overpayments of benefits could result from official error, claimant error or fraud. The 2018
Act allows overpayments to be recovered™"' where:

* it is the claimant's fault

xxiv CAS is and BSF will be delivered by the agency but neither are defined as Scottish Social Security under the 2018 Act. If
the Agency takes on pension age DLA claims, this will not be 'Scottish social security' under the 2018 Act.
xxv “It is expected that as a result of the extensive consultation and co-produced service design process, that the decision

making quality of Social Security Scotland will be improved and reduce appeals to tribunal by clients.” 31
xxvi .64 2018 Act. In the reserved system there are different rules for different benefits. The rule in the 2018 Act is most
similar to that for housing benefit.
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« itis not the claimant's fault, but they would reasonably be expected to notice that they
had been overpaid

While this is the statutory position, the consultation paper on disability assistance suggests
a narrower approach as a matter of policy:

“where an overpayment is made as a result of Agency error it will not be pursued
unless under exceptional circumstances such as a large and obvious overpayment”

Scottish Government, 201931

Social Security Scotland will have five years to recover an overpayment and could so do
through deductions of benefit.”*"" The Agency must have regard to the claimant’s financial

circumstances™V" but: 'detailed policy for how deductions may be made is still under

development.' The disability assistance consultation asks for views on 'whether or not

there should be a maximum level of deduction.™™ 31

xxvii Despite the repeal of s.66 2018 Act, devolved social security payments are covered by the general ‘five year’ rule in s6
and Schedule 1 to the Prescription and Limitation (Scotland) Act 1973. 48

xxviii s. 65 2018 Act

xxix For comparison there is a maximum rate of deduction set in legislation for some but not all reserved benefits such as

universal credit, currently 40% of the standard allowance (due to reduce to 30%). 51 The DWP's guide to when and how
they will recover overpayments of benefit is available here
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Brexit and Scottish social security

Many of the benefits being devolved are currently covered by EU Co-ordination Rules
making Brexit relevant to Scottish social security. In very general terms the EU co-
ordination rules™ are concerned with how people moving between different EEA states
claim non-means tested social security benefits. Under these rules some social security
benefits can be claimed by UK nationals living in another EEA country (under the principle
of ‘exportability’) and by EEA nationals living in the UK. For example, the rules enable
people who move from the UK to another EEA country to claim the winter fuel payment.
The rules also apply to carer's allowance and some disability benefits (see table 8 below).
The rules set out the following six principles, which are:

1. Single state: you can only claim a benefit from one state at any one time
2. Equal treatment of people. A state cannot discriminate on the bases of nationality

3. Equal treatment of benefits income, facts and events. Where these have a legal
consequence in one state, they must be recognised in the same way in other member
states

4. Aggregation: periods of certain categories of residence or insurance contributions
made in one state can count towards qualification for benefits in other states

5. Exportability: some benefits can be claimed or continue to be claimed if someone
moves to another member state

6. Administration co-operation. Member states will co-operate in the administration of the
co-ordination rules

The UK Government policy intention is that broadly the same rights will apply immediately
after Brexit as apply now in relation to the co-ordination of social security. Regulations

have been passed to allow the UK'’s obligations to remain essentially the same in event of

‘no deal.”™

As part of this process, the Scottish Government has agreed to UK regulations which
replicate the current EU law.

“This is not a situation where the Scottish Government would make different choices
for such elements of provision as are devolved”

Somerville, 201852

The Withdrawal Agreement, were it to come into effect, would allow the current rules to
continue to apply until December 2020 (the transition period).

Policy after the transition period is still being considered by the UK Government. A current
Westminster bill, the Immigration and Social Security Co-ordination (EU Withdrawal) Bill,

53 would enable changes to the co-ordination rules to be made through regulations. This
would include changes to the co-ordination of devolved social security. Such changes

xxx This is currently governed principally by the The EU Co-ordination Rules EU 883/2004 (full text here ). For an overview
see: Claiming benefits abroad.
xxxi S| 726/2019, SI 723/2019, Sl 722/2019, S| 721/2019 come into force on the day the UK leaves the EU.
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could be made by UK Ministers or by Scottish Ministers. As currently drafted, there is no
requirement that UK Ministers consult Scottish Ministers before legislating on devolved
social security legislation (in so far as it relates to EU co-ordination).

The Scottish Government has declined to lodge a legislative consent motion for the bill,
but this would not prevent the UK from legislating.

The Westminster Parliament criticised the wide regulation making powers in the bill. "
The House of Lords Delegated Powers and Regulatory Reform Committee recommended
that the relevant provision on social security co-ordination be removed. The Committee
observed:

“ Part 2 of the Bill gives current and future Ministers almost absolute power to rewrite
the Co-ordination Regulations at any time of their choosing. Parliament will have no
opportunity to amend this Ministerial legislation; the two Houses would be asked only
to approve or reject it under the affirmative procedure.”

House of Lords Delegated Powers and Regulatory Reform Committee, 2019%

The Scottish Parliament’s Social Security Committee considered the bill on 21 March
2019. Shirley-Anne Somerville, Cabinet Secretary for Social Security and Older People,
indicated that the Scottish Government had no objection to the regulation making powers
provided, and that in relation to devolved social security:

“ Although having such a power might be a useful tool, we have no plans to exercise
it. The UK Government’s approach to co-ordination has been broadly positive—to the
extent that it has committed to honouring the rules even in a no-deal scenario. The
political declaration on the future relationship also makes reference to the desirability
of on-going co-ordination in the future. Therefore, in normal circumstances, the
Scottish Government might have been minded to propose a consent motion. ”

Social Security Committee 21 March 2019 [Draft], The Cabinet Secretary for Social Security and Older People
(Shirley-Anne Somerville), contrib. 156°°

The table below gives the numbers of people and amount of spend by DWP on exportable
benefits that are to be devolved. It is not known how many of these have a 'close
connection' to Scotland and so potentially within scope of policy decisions on devolved
benefits.

Table 8: Caseload in EEA and spend on 'exportable benefits' 2017/18

e cions s

disability living allowance care and personal independence payment daily living 4,600 (EEA) £15m
industrial diseases disablement benefits 6,000 (worldwide)  £16m
attendance allowance 3,100 (EEA) £11m
winter fuel payment 40,000 (EEA) £8m
carer's allowance 1,100 (EEA) £1m
severe disablement allowance 50 (overseas or unknown)

Source: Home Office 7 except SDA from NOMIS as at August 2018.

xxxii For further background on the debates and the bill see Kennedy and Wilkins 54
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The Scottish Government has not stated what eligibility will be for Scottish benefits for
people living abroad. However, in relation to EEA nationals living in Scotland it has said
that:

“ The Scottish Government is committed to its legal responsibility to ensure that all
devolved benefits offer fair and equal access to EEA nationals”

Scottish Parliament, 2019°8

As well as EU Co-ordination Rules there are reciprocal agreements between individual
countries. The UK and Irish governments have signed a Convention on Social Security to
provide for reciprocal treatment of social security rights between the two states. Legislation

implementing this includes a power 59 for the UK Government to modify specific social

security Acts in order to give effect to the Convention. Scottish regulations 60 provide for
the Convention to be given effect in relation to devolved social security.

Another area where Brexit could impact on Scottish social security is if the residency rules
for UK social security benefits change. Some Scottish social security benefits are only paid
to people who receive certain UK social security benefits. Any changes to the residency
requirements for these UK benefits would therefore affect entitlement to Scottish social
security benefits.
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Annexe 1: Social security devolution.
1998 to April 2019
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Table 1: 1998 to April 2019

1998

2006

2013

2014

2015

2016

2017

2018

Scotland Act devolves various social security payments made
by local authorities such as social work payments related to
welfare services, certain kinship care payments, payments
to care leavers and certain payments by enterprise agencies
related to industrial injuries.

executive competence for some aspects of welfare foods
devolved®X!!

council tax reduction scheme established X!V

interim Scottish welfare fund established ***V

power to set limit on discretionary housing payments

devolved, 62 XXXV enabling the Scottish Government to
mitigate the 'bedroom tax'

Scotland Act 2016 provides for devolution of further social
security benefits, the power to top up reserved benefits,
create new benefits and make certain changes to universal

credit. VI

April: statutory Scottish welfare fund established Vil

September: powers commenced to top up reserved benefits,

make discretionary paymentsXXXiX

credit flexibilities !

and implement universal

April: powers commenced for full devolution of
discretionary housing payments T

April: Scottish Fiscal Commission required to forecast Scottish

social security spend.xII

May: legislative competence commenced for: disability,
carer's, cold weather, heating, funeral and maternity

expenses. 13 However, full legal responsibility due to
commence from April 2020 at the latest (see below). 12

October: universal credit Scottish choices established,
allowing someone to choose twice monthly payments and/or
have the housing element paid direct to the IandlordxIII

May: Regulations allow DWP to deliver carer's, disability and

industrial injuries assistance under agency agreements. e

June: Social Security (Scotland) Act 2018 setting the
framework for devolved benefits, receives Royal Assent.

Scottish welfare fund reference group
established

February: Joint Ministerial Working Group
established

November: Carer Benefit Advisory Group
established.

February: Fiscal framework e agreed
between UK and Scottish Government, setting
out how funding for newly devolved powers
including social security will be transferred.

March: Funeral poverty and funeral expense
assistance reference group established.

March: lll-health and disability benefits
stakeholder reference group established.

May: Industrial injuries disablement benefits
advisory group established

July: Scottish Government consultation: "A

new future for social security"xI L

October: Best start reference group
established.

April: Disability and Carer's Benefits Expert
Advisory Group established

June: Experience panels established

October: Young carer grant working group
established

October: Agreement between Scottish
Government and DWP on universal credit

choices &7

November: Communications and engagement
group established

December: Agency operations reference
group established.

March to June: Best start grant consultation.
82

April to June: Welfare foods consultation. &

August: Carer's Allowance agency agreement
47
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xxxiii S.13 Social Security Act 1988 amended by The Scotland Act 1998 (Transfer of functions to the Scottish Ministers etc)
(No.3) Order. SI 2006/3258

xxxiv CTR is the Scottish Government’s replacement for council tax benefit (abolished by the Welfare Reform Act 2012). CTR
regulations are made under s.80 Local Government Finance Act 1992. For further detail see SPICe briefing 17/24

(March 2017) 81

xxxv Scotland Act 1998 (Modification of Schedule 5) (No.2) Order 2013: SI 2013/192 , provided by local authorities under their

‘power of well-being’ under s.20 Local Government in Scotland Act 2003 .

xxxvi DHPs are made under Discretionary Financial Assistance Regulations 2001 S| 2001/1167. Powers in the Social Security
(Scotland) Act 2018 to legislate for DHPs have not yet been commenced.

563

xxxvii Further detail on devolution of Social Security powers in the Scotland Act 2016 is available in SPICe briefing 16/4

xxxviii The 2013 interim scheme was replaced by a statutory scheme under the Welfare Funds (Scotland) Act 2015, in force
from April 2016 (S1 2015/428)
xxxix i.e the Scottish welfare fund. The Scotland Act enables schemes to address short term need where there is a risk to
wellbeing (or to help maintain a settled home). Under the Welfare Funds (Scotland) Act 2015 schemes have to be
occasional assistance for immediate need in exceptional circumstances (or to maintain a settled home).

x| An analysis of responses was published in February 2017 64
xli The Scottish Fiscal Commission (Modification of Functions) Regulations 2017. SSI 2017/86 . Amended by The Scottish

Fiscal Commission (Madification of Functions) Regulations 2018 SSI 2018/213

xlii Initially only applied to new claims in full service as areas, 85 but later amended to apply from January 2018 to existing
66

claims.
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June/July: carer's allowance supplement will not count as
income for various UK social security benefits 68 nor for

council tax reduction. %9

September: carer's allowance supplement first payments
made. 7°

October: Further commencement of 2018 Act including
provision relating to making payments, the charter, appeals

and offences. /"

November: best start grant and funeral support payment will
not count as income for council tax reduction 72

Appeals and tribunals regulations create a social security
chamber of the First-tier Tribunal, e temporarily sharing a
president with another chamber, 74 set out detailed rules of
procedure, 7576 how many members sit on a panel, 7 the

type of expertise they should have 8 and payment of
expenses.

December: best start grant pregnancy and baby
payments start 7980 5nd sure start maternity grants ends in
Scotland. &

early years assistance not counted as income for various
social security benefits. e

December: Immigration and Social Security Co-ordination (EU
Withdrawal) Bill 2017-19 provides for UK and/or Scottish

Ministers to make regulations to change provisions for EU Co-
ordination of social security, including devolved social security.

January: provisions on Scottish Commission on Social
Security in force, 89 but requirement to report on regulations

does not apply to early years or funeral expenses.xIiii

January: Scottish Parliament consents 90 t6 UK ministers
legislating on devolved social security in relation to 'no-deal'
Brexit.

February: amendments made to best start grant regulations.
91

February: welfare foods legislative devolution commences 92

and regulations allow an agency agreement for UK Ministers
to deliver these benefits until Scottish Government provision

is ready to start. 28
April: carer's allowance is uprated by CPI (2.4%) 93 and the
weekly earnings threshold is increased from £120 to £123 94

April: best start grant: early years payments start. 95

August to October: Consultation on fraud
offences and investigations. <3

September: Scottish Fiscal Commission
publish approach to social security forecasting

84 and costing for best start grant. 9

September to December: Young carer grant
consultation

19

October: Social Security Scotland corporate
plan 8 and IT strategy. e

October: 75,000 carer's allowance
supplement payments made. i

December: Scottish Fiscal Commission

Forecast published '8 and Scottish draft
Budget 2019/20 provides £126m for social
security administration and £435m for

provision of benefits. s

January: Sally Witcher announced as chair of
Scottish Social Security Commission. Board

members are: Judith Paterson, Mark Simpson
and Sharon Mclintyre. The first benefit they will

consider will be the young carer grant. 96

January: Social security charter published and
approved by Parliament 97

February: Ministerial statement on timing of

‘wave 2' benefits, 4 and publication of policy
position papers.

March to May: Consultation on disability
assistance and short term assistance 3"

April: carer's allowance supplement is uprated
by inflation (2.4%) 9

April: funding for 2019/20 transferred from UK
to Scottish Government for social security
based on forecasts

xliii s.98 Social Security (Scotland) Act 2018
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Annexe 2: Future developments: May
2019 to 2024
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Table 2: Scottish social security May 2019 to 2024

2019

2020

2021

2022

Summer: funeral support payment due to start X1V 100

June: best start grant school payment due to start 101

Summer: best start foods due to start

Autumn: young carer grant due to start

April: Full legal and financial responsibility for carer's, disability and
cold weather and winter heating payments. Executive competence for

disability and carer's benefits due to transfer e along with funding. Cold
weather and winter fuel payments (or their equivalent) due to be funded by

Scottish Ministers. xlvi

April: right to advocacy expected to be in force e

Summer: disability assistance for children and young people (DACYP)
(new claims)

Summer: short term assistance
August: Scottish nursery milk scheme due to start e

Winter: disability assistance for older people (new claims)

Winter: winter heating assistance where child on higher rate care
DACYP

Earliest date for abolishing bedroom tax at source 103 104

Previous policy commitment to deliver all benefits "by the end of the
Parliament" i.e May 2021 BUT see below for new timetable.

Early: working age disability assistance (new claims)
End: Scottish carer's assistance (new claims)
Winter: winter heating assistance

Winter: cold spell heating assistance

Income supplement e

June: progress report expected
on child poverty delivery plan to
include progress on plans for
an income supplement

"as soon as practicable after
the end of the financial year"
annual reports on social

security and appealsxIV

September: details of
measurement framework for the
Charter and research on clients'
experiences of Social Security
Scotland expected.

October: strategy on promoting
take-up of Scottish social
security required to be
published

December: Scottish draft
bduget 2020/21 will include UK
Government transfer for all
devolved benefits

April: annual uprating of certain
benefits

May: Fiscal Commission
forecasts

After financial year end: annual
reports on social security
system and appeals

September: current agency
agreement on carer's allowance

due to end. 47

Autumn: Funding transfer from
UK for 2019/20 finalised based
on outturn data, and transfer for
2020/21 updated

December draft budget and
Fiscal Commission forecast

April: annual uprating of certain
benefits

May: Fiscal Commission
forecasts

After After financial year end:
annual reports on social
security system and appeals

Autumn: Funding transfer from
UK for 2021/22 finalised based
on outturn data, and transfer for
2022/23 updated.

December: draft Budget and
Fiscal Commission Forecast.

April: annual uprating of certain
benefits
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Legislation

2023 Majority of existing cases will have been transferred April: annual uprating of certain
benefits

May: Fiscal Commission
Forecasts

After financial year end: annual
reports on Social Security
System and appeals

Autumn: Funding transfer from
UK for 2022/23 finalised based
on outturn data, and transfer for
2023/24 updated.

December: draft Budget and
Fiscal Commission Forecast

xliv The FEA regulations were passed by the Scottish Parliament on 6 March 9 put at time of writing have not yet been
made.
xlv sections 20 and 87, Social Security (Scotland) Act 2018

xlvi Payments could continue to be made under s.138 Social Security Contributions and Benefits Act 1992, (pending the
introduction of payments under the 2018 Act expected in 2021) but they would be under arrangements made by Scottish
Ministers rather than from the social fund. There is no need to transfer executive competence because the social fund is

not being devolved. 12

xlvii S.18 2018 Act, charter due to be reviewed within five years
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Annexe 3: Annual cycle of reporting to
the Parliament

There are certain reports and regulations on Scottish social security that will come to the
Parliament each year. These are set out below.

Annual cycle of reporting to the Parliament

Timing Report/regulations

Before the end of the
financial year

May

After end of financial
year

December

As outturn data
becomes available

annual uprating for carer's, disability, employment injury and funeral support payment (s.78
2018 Act).
uprating carer's allowance (until it is replaced by carer's assistance)

annual uprating of carer's allowance supplement. (s.81 2018 Act). This does not require
regulations, but Ministers must published a statement.

Scottish Fiscal Commission forecast of benefit expenditure
annual report on social security (s.20 2018 Act)

annual report on appeals (s.87 2018 Act)
Scottish Fiscal Commission forecast of benefit expenditure
Scottish Fiscal Commission annual evaluation of forecasts
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