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Summary
This briefing explains how fisheries are governed in Scotland, the UK and in cooperation
with international neighbours now that the UK has left the EU. It covers the duties and
obligations imposed by international fisheries law and policy and how regional cooperation
is facilitated through Regional Fisheries Management Organisations and formal
negotiations between coastal states.

The briefing then covers frameworks for the governance and management of fisheries
within the UK and sets out how fisheries are regulated and governed in Scotland.

A summary of key points is provided at the beginning of each section of the briefing.
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About the author
This briefing was written by Professor James Harrison, Professor of Environmental Law at
the University of Edinburgh with contributions from SPICe researchers.

Professor Harrison teaches on a number of international law courses, including specialist
courses in the international law of the sea, international environmental law, and
international law for the protection of the marine environment. His research interests span
these areas, considering how the legal rules evolve and interact, as well as examining how
international law and policy influences the domestic legal framework.
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Key Terms
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Term Definition

Arbitration A form of dispute settlement in which an independent tribunal (composed of one or more arbitrators)
decides the dispute in accordance with the applicable rules of law. The outcome of arbitration is legally
binding on the parties and there is not normally any right of appeal at the international level.

Bycatch Unwanted fish and other marine creatures trapped by commercial fishing nets or gear during fishing for
a different species.

Coastal
state

A state with a sea-coastline. A coastal state's jurisdiction relates to its own maritime zones, such as the
territorial sea, Exclusive Economic Zone or continental shelf.

Conciliation A form of dispute settlement in which an independent body (composed of one or more conciliators)
makes recommendations about the equitable settlement of a dispute, taking into account all relevant
factors. The outcome of conciliation is not binding on the parties to the dispute.

Exclusive
Economic
Zone (EEZ)

An area of sea that extends up to 200 nautical miles from the territorial sea baselines of a state, or up
to an agreed maritime boundary with neighbouring coastal states. In this zone, the coastal state may
exercise sovereign rights over living and non-living marine resources, as well as limited jurisdiction over
marine environmental protection and marine scientific research.

Flag state The state in which a sea-going vessel is registered. Flag states have the legal authority and
responsibility to enforce regulations upon vessels that are registered under its flag, wherever they are
in the world.

High seas Any area of ocean, seas and marine waters outside of the jurisdiction of a coastal state.

Independent
Coastal
State

The term ‘independent coastal state’ has been widely adopted to describe the UK's new status outside
of the European Union. Prior to EU-Exit, the UK was not only required to abide by rules of membership
of the EU, including adherence to the Common Fisheries Policy, but the EU also exercised exclusive
external competence over fisheries, meaning that it was the EU institutions, rather than the UK as an
independent state, that were involved in the negotiation of relevant international rules. Moreover, it was
the EU that decided to which rules it would consent to be bound. Now that the UK has left the EU, the
UK is able to fully participate in all relevant international institutions concerned with fisheries
conservation and management and it is able to choose to which international agreements it becomes a
party.

Internal
waters

The waters within the baselines of a coastal state, which are subject to the full jurisdiction and control of
the state.

Marine
Protected
Area (MPA)

A geographically defined area of sea or seabed subject to special protection, often on account of a
particular species or habitat that is found there. MPAs are normally regulated or managed in order to
achieve specific conservation objectives relating to their protected features. Some activities may still be
permitted in MPAs, provided that they do not pose a threat to the species or habitats for which the area
has been designated.

Maximum
Sustainable
Yield (MSY)

MSY is the largest average catch or yield that can continuously be taken from a stock under existing
environmental conditions without seriously affecting the reproduction process.

Nautical
Mile

The standard unit of measurement for distance at sea. One nautical mile is equivalent to 1.1508 miles
or 1.852 kilometres. The derived unit of speed is the knot, which equates to one nautical mile per hour.

Producer
Organisation
(PO)

A body formed by fishing vessel owners for the purpose of collectively managing the activities of their
members, including the management of quota allocated to member vessels and the marketing of fish
products caught by their members. The establishment and operations of POs are governed by retained
EU law in Regulation (EU) No 1379/2013 and related guidance. POs are overseen by the relevant
fisheries administration in order to ensure that they meet the applicable regulations. There are currently
ten POs recognised by Marine Scotland.

Quota The amount of fish, usually expressed in weight, which may be lawfully caught. Quotas may be
allocated at the international level to a particular state or at the national level to an individual fishing
vessel.

Relative
stability

Total Allowable Catches (TACs) are shared between EU countries in the form of national quotas. For
each stock, a different allocation percentage per EU country is applied for the sharing out of the quotas.
This fixed percentage is known as the relative stability key and is based on historical fishing patterns in
a reference period from 1973 - 1978.

Retained EU
Law

A snapshot of the EU law which was in place in the UK at 11pm on 31 December 2020. That was the
time at which EU law ceased to apply in the UK. Retained EU law was created so that there was no
gap in the law which applied in the UK immediately prior to and immediately after EU law stopped
applying. Some parts of retained EU law needed to be changed to ensure the law was clear and could
work properly in domestic law, for example, by removing references to the UK being a Member State,
removing references to “euros” or replacing a reference to an EU institution with a reference to a UK or
Scottish institution. This exercise of changing retained EU law to make sure that it worked properly in
domestic law is known as deficiency correction.

Territorial An area of sea that extends up to 12 nautical miles from baselines around the coast of a state. In this
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Term Definition

sea zone, the coastal state has sovereignty and it may regulate most maritime activities, including fishing.

Total
Allowable
Catch (TAC)

Catch limits (expressed in tonnes or numbers) that are set for many commercial fish stocks.

Treaty A legally binding international instrument, often with the title of a ‘convention’ or an ‘agreement’.
Treaties are only binding on those states or other international actors which have consented to be
bound, after which they are referred to as ‘contracting parties’ or simply ‘parties’ to the treaty.

Zonal
attachment

The principle that fishing opportunities should be allocated based upon the temporal-spatial distribution
of fish stocks (including, but not necessarily exclusively, where they are caught), rather than on the
basis of historical catches by vessels from a particular country.
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1. Introduction
Regulation of the fishing industry is largely devolved to the Scottish institutions. However,
the exercise of powers by the Scottish Parliament and the Scottish Government take place
within a broader framework of United Kingdom (UK), regional and international institutions,
laws and policies. The purpose of this briefing is to explain how fisheries is governed in
Scotland, the UK and in cooperation with international neighbours. This is an area that has
seen significant developments in recent years, in large part driven by the withdrawal of the
UK from the European Union (EU).

When the UK became an independent coastal state, it was required to forge new
relationships with other fisheries actors, such as the EU, Norway, and the Faroe Islands. In
particular, the UK has negotiated a new Trade and Cooperation Agreement with the EU,
which has had significant implications for fishing activity at sea and trade in seafood
products.

The actions of the UK in the context of fisheries management are also constrained by
broader international legal commitments relating to fisheries and the protection of the
marine environment. Before leaving the EU, the UK was already bound by international
treaties which set out the rights and obligations of states at sea, such as the United
Nations Convention on the Law of the Sea and the United Nations Agreement on
Straddling and Highly Migratory Fish Stocks. It has also become a party to a number of
other important treaties relating to fisheries management since it left the EU and it will now
have to implement these treaty commitments as it develops its post-EU Exit fisheries
policy.

In addition to the evolving international framework resulting from EU Exit, the devolution
settlement within the UK has also changed. In the field of fisheries, the Scottish institutions
have gained significant new powers which were previously exercised by the EU. At the
same time, these powers are subject to a new UK-wide legislative framework to replace
the EU-wide Common Fisheries Policy, in the form of the UK Fisheries Act 2020, which
has knock-on effects for the relationship between the Scottish Government and the UK
Government.
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2. International fisheries law and policy
Summary

• Many individual fish stocks cross international boundaries, therefore there is often a
need for international cooperation in the management of fisheries.

• International law imposes a number of obligations on states to cooperate in the taking
of conservation and management measures in order to avoid the overexploitation of
fish stocks. The main treaties in this respect are the United Nations Convention on the
Law of the Sea and the United Nations Fish Stocks Agreement, both of which lay
down general obligations on states to conserve and manage fish stocks through
international cooperation.

• These global treaties are supplemented by more specific regional and bilateral
agreements, which provide for detailed regulation of particular fish stocks. Since the
UK became an independent coastal state upon leaving the EU, it has become a party
to several regional treaties concerning the conservation and management of fish
stocks. It has also negotiated a number of bilateral agreements with its neighbours,
which foresee the joint management of shared fish stocks on an ongoing basis.

• The most important instrument for these purposes is the Trade and Cooperation
Agreement between the UK and the EU, which sets the framework for annual fisheries
consultations between the two parties. Such consultations will cover several matters,
including:

◦ the setting of Total Allowable Catches (TACs) for shared fish stocks

◦ granting fishing vessels access to each other's waters

◦ the imposition of other technical measures for the conservation of fish stocks and
related matters.

• The Trade and Cooperation Agreement also addresses trade in seafood products
between the UK and the EU. The UK has also concluded more basic arrangements
with Norway, the Faroe Islands, Iceland and Greenland.

• The practical application of these instruments through annual consultations will have
important implications for the type and amount of fish that the Scottish fishing industry
will be able to catch.

a. Global fisheries treaties and instruments

i. United Nations Convention on the Law of the Sea

The United Nations Convention on the Law of the Sea (UNCLOS) is the principal global
treaty dealing with the rights and obligations of states at sea. The United Kingdom became
a party to UNCLOS in 1997. UNCLOS explains, among other things, the extent to which a
state may exercise control over the waters around its land territory, as well as its
obligations when doing so.

UNCLOS grants sovereignty to a coastal state over the territorial sea, an area of sea up to
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12 nautical miles from baselines around its coast. The coastal state can exercise full
control over fishing in this area, subject to any other treaty obligations expressly entered
into by the coastal state that might affect these rights. A coastal state also enjoys full
control over fishing within territorial sea baselines, an area known as internal waters.

UNCLOS also grants so-called ‘sovereign rights’ to the coastal state over the management
of marine living resources in a much larger area of sea, known as the Exclusive Economic
Zone (EEZ), which extends up to 200 nautical miles from the territorial sea baselines.

Figure 1: Devolved competence of Scottish waters

Source: SPICe

For fish stocks that exist solely within its EEZ, a coastal state has exclusive rights over the
conservation and management of those resources. This means that it may decide upon
the Total Allowable Catch (TAC) of a stock, as well as other conservation and
management measures that apply to that stock. In doing so, the coastal state must take
into account ‘the best scientific evidence available to it’ and its conservation measures
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must be designed to ‘maintain or restore populations of harvested species at levels which
can produce the maximum sustainable yield, as qualified by relevant environmental and
economic factors’ (UNCLOS, Article 61).

Conservation and management measures should also take into account ‘the
interdependence of stocks’ and ‘the effects [of fishing] on species associated with or
dependent upon harvested species’ (UNCLOS, Article 61), meaning that states should
adopt a broad ecosystem approach to fisheries management.

Within these parameters, coastal states have some discretion in setting the TAC and
associated conservation and management measures. Indeed, disputes relating to the
exercise of sovereign rights over fish stocks within the EEZ are excluded from the system
of compulsory dispute settlement under the Convention but may be submitted instead to
conciliation (UNCLOS, Article 297).
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Maximum Sustainable Yield

Maximum Sustainable Yield (MSY) refers to the largest average catch or yield that
can continuously be taken from a stock under existing environmental conditions. In
the 2015 Sustainable Development Goals, states agreed to:

The target date for this goal was 2020, but the latest FAO Report of the State of the
World’s Fisheries suggests that ‘the fraction of fish stocks that are within biologically
sustainable levels decreased from 90 per cent in 1974 to 65.8 per cent in 2017.’

Looking at the picture from a regional perspective reveals that North-East Atlantic
fisheries have fared somewhat better, but still more than 20% of fish stocks in this
region are fished at unsustainable levels, meaning that further action is required to
ensure sustainable fishing. The Fisheries Act 2020 (see below) incorporates MSY as
part of the 'precautionary objective'.

Figure 2. Visual summary of Maximum Sustainable Yield

Where fish stocks cross the boundary of two or more states, the relevant coastal states
are also under an obligation to ‘seek to agree’ upon appropriate management measures
‘either directly or through appropriate subregional or regional organizations.’ (UNCLOS,

Article 63; see also Article 64). 1

If states cannot agree on conservation and management measures, a coastal state may
still unilaterally set a TAC for areas under its jurisdiction, provided that it complies with its
obligation to ensure that the stocks are maintained or restored to MSY levels.

The coastal state is also under an obligation to promote the optimum utilisation of fish

“ effectively regulate harvesting and end overfishing, illegal, unreported and
unregulated fishing and destructive fishing practices and implement science-
based management plans, in order to restore fish stocks in the shortest time
feasible, at least to levels that can produce maximum sustainable yield as
determined by their biological characteristics.”
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stocks within its EEZ, meaning that if its own fishing fleet cannot catch the entire TAC, it
must grant access to other states to allow them to catch any surplus (UNCLOS, Article
62). Whilst these provisions are expressed as obligations for the coastal state, UNCLOS
recognises that coastal states have a significant amount of discretion in determining the
size of any surplus and in deciding how to allocate that surplus to other states. A coastal
state may also use its discretion to extend access of foreign fishing vessels to the territorial
sea (within 12 nautical miles).

In all circumstances, the coastal state may set conditions on access, meaning that foreign
vessels will have to comply with any conservation and management measures set by the
coastal state. As a matter of international law, the coastal state can enforce measures
against any foreign fishing vessel fishing within its EEZ, territorial sea, or internal waters.
Its enforcement powers include the right to board, inspect, arrest and prosecute a vessel
(and its crew) suspected of violating national fisheries regulations.

Waters beyond the territorial sea and the EEZ are known as the ‘high seas’ and any state
can fish in this area provided that they meet their international obligations, including the
duty to cooperate with other states to adopt measures necessary for the conservation of
marine living resources (UNCLOS, Article 117-119). Such cooperation often takes places
through Regional Fisheries Management Organisations (RFMOs) (see below).

ii. United Nations Agreement on Straddling and Highly
Migratory Fish Stocks

International cooperation is particularly important for those fish stocks which straddle the
waters of one or more coastal state as well as the high seas (UNCLOS Article 63(2)) or
stocks which are classified as highly migratory (UNCLOS, Article 64 and Annex I). The
need for international cooperation in managing these types of fish stocks is further

reinforced by what is known as the United Nations Fish Stocks Agreement (UNFSA). 2

Straddling and Highly Migratory Fish Stocks

A straddling fish stock is one which occurs both within the EEZ of one or more states
and in an area on the high seas beyond and adjacent to that zone. Examples in the
North-East Atlantic include mackerel, blue whiting, Norwegian spring spawning
herring and Rockall haddock.

A highly migratory fish stock is a stock of a species listed in Annex I of UNCLOS,
which includes tunas, marlins, sail-fishes, swordfishes, sauries, and oceanic sharks.
Typically, these stocks move both through the EEZ of a number of states and through
the high seas.

The UK has been a party to the UNFSA since December 2001. The UNFSA encourages
states to establish Regional Fisheries Management Organisations as a forum in which
states agree on and monitor compliance with conservation and management measures for
straddling and highly migratory fish stocks (see below).

The UNFSA also requires states individually and jointly to promote the long-term
sustainability of shared fish stocks and to:
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In particular, states are encouraged to adopt precautionary ‘reference points’, which will
indicate when management measures are required to limit fishing of specific stocks within
safe biological limits. These reference points are statistical thresholds based on
independent scientific assessments of fish stock health and population.

iii. Food and Agriculture Organisation of the United Nations

The Food and Agriculture Organisation of the United Nations (FAO) is a global
intergovernmental organisation for cooperation on matters relating to food, agriculture and
fisheries. It is based in Rome, Italy, and it has 194 Member States (including the UK), one
Member Organisation (the EU), and two Associate Members (Faroe Islands and Tokelau).
The FAO has developed a number of binding and non-binding instruments relating to
fisheries conservation and management.

FAO Treaties:

• 2009 Agreement on Port State Measures to prevent, deter and eliminate illegal,
unreported and unregulated fishing (the UK became a party on 31 January 2021)

• 1994 Agreement to Promote Compliance with International Conservation and
Management Measures by Fishing Vessels on the High Seas (the UK became a party
on 1 January 2021)

FAO voluntary instruments and mechanisms

• 1995 Code of Conduct for Responsible Fisheries

• 2001 International Plan of Action on Illegal, Unregulated and Unreported Fishing

• 2015 Voluntary Guidelines for Flag State Performance

• 2017 Voluntary Guidelines for Catch Documentation Schemes

• Global Record of Fishing Vessels, Refrigerated Transport Vessels and Supply Vessels

b. Regional cooperation on fisheries

i. Introduction

Regional Fisheries Management Organisations (RFMOs) provide a forum for states within
a particular region – such as the North-East Atlantic – to discuss the current status of
relevant fish stocks and to adopt conservation and management measures. These
measures normally become binding on members if they do not object within a prescribed
period.

“ apply a precautionary approach widely to the conservation, management and
exploitation of straddling and highly migratory fish stocks in order to protect the living
marine resources and preserve the marine environment.”
(UNFSA, Article 6(1)).
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Both the United Nations Convention on the Law of the Sea and the United Nations Fish
Stocks Agreement (UNFSA) identify RFMOs as the principal means of developing agreed
conservation and management measures for straddling and highly migratory fish stocks.
The UNFSA prescribes that:

Prior to EU Exit, the UK’s interests were represented at relevant RFMO meetings by the
EU. Since becoming an independent coastal state, the UK has become a member of a
number of relevant RFMOs.

ii. North-East Atlantic Fisheries Commission

The United Kingdom became a member of the North-East Atlantic Fisheries Commission
(NEAFC) as of 7 October 2020 , joining Denmark (in respect of the Faroe Islands and
Greenland), the EU, Iceland, Norway and the Russian Federation. The objective of
NEAFC is:

The Commission is given powers to adopt conservation and management measures
concerning fisheries, including, but not limited to, the regulation of fishing gear, closed
seasons, closed areas, the establishment of TACs, the regulation of fishing effort, and the
enforcement of conservation and management measures.

The mandate of NEAFC covers most marine living resources in the North-East Atlantic
with the exception of tunas and tuna-like species and salmon, both of which have their
own special regimes, discussed below. In particular, NEAFC regulates several straddling
stocks, namely mackerel, blue whiting, Norwegian spring spawning herring, and Rockall
haddock. Whilst the NEAFC Convention Area covers waters within and beyond national
jurisdiction in the North-East Atlantic, NEAFC may only apply conservation and
management measures to waters within national jurisdiction with the express consent of
the coastal states concerned.

In practice, NEAFC recommendations tend to focus on fishing that takes place on the high
seas, leaving coastal states to determine appropriate measures for fishing that takes place
within national jurisdiction. Direct consultations on management measures for widely
distributed species such as mackerel, blue whiting and Norwegian spring spawning herring
take place between relevant coastal states on an annual basis prior to discussions taking
place at NEAFC. The UK joined these coastal state consultations for the first time in 2020.
The initial allocation of quota to the UK for these stocks was agreed with the EU as part of
the negotiation of the Trade and Cooperation Agreement (see below).

“ only those States which are members of [a RFMO] or which agree to apply the
conservation and management measures established by such organization or
arrangement, shall have access to the fishery resources to which those measures
apply.”
(Article 8(4)).

“ To ensure the long-term conservation and optimum utilisation of the fishery
resources in the Convention Area, providing sustainable economic, environmental and

social benefits. 3 ”
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Case Study - Mackerel

Mackerel is by far the most valuable species fished by the Scottish fleet. In 2019,
Scottish fishing vessels landed 170,744 tonnes of mackerel at a market value of

£180,893,000. 4 Mackerel is a widely distributed stock that is fished throughout the
North-East Atlantic. As a result, the management of the stock is subject to
consultations between all relevant fisheries actors, namely Norway, the EU, the Faroe
Islands, Greenland, Iceland and the United Kingdom. Consultations are also often
attended by the Russian Federation as an interested observer given its participation in
fishing for mackerel on the high seas. Based upon these coastal state consultations,
NEAFC adopts conservation and management measures for mackerel fishing on the
high seas.

Until recently, Norway, the EU and the Faroe Islands had agreed a multi-year
management plan for mackerel in which they agreed on a division of the overall TAC,
initially for the period 2014-2018 and later extended until 2020. Iceland and
Greenland, however, refused to join this arrangement and they continued to set
unilateral quotas. The Russian Federation also augmented its fishing effort on the
high seas. As a result, pressure on the mackerel stock increased, leading to fishing at
levels far in excess of the scientific advice.

In January 2019, the Marine Stewardship Council announced that it would be
suspending its MSC sustainability certification of all North-East Atlantic mackerel

fisheries. 5 This is a matter on which the Scottish Government has expressed
concern, with Fergus Ewing, then Cabinet Secretary for Rural Economy and Tourism,
saying to the Scottish Parliament on 4 December 2019 that ‘in the absence of full-
party agreements for pelagic stocks [stocks found in the ‘pelagic zone’ of the ocean,
such as mackerel], uncontrolled fishing in international waters is the biggest risk of
unsustainable fishing.’

At the consultations held in December 2020, the relevant coastal states agreed on a
TAC of 852 284 tonnes based on scientific advice and they committed to ‘revert to the

issue of a sharing arrangement for Mackerel in the North-East Atlantic in early 2021.’ 6

Similarly NEAFC recommended that catches should not exceed 852 284 tonnes but it
merely called for contracting parties to establish their own catch limits. No further
progress was made on agreeing an allocation of the TAC and in June 2021, both
Norway and the Faroe Islands announced significant unilateral increases in their
mackerel quotas. This was condemned as "reckless and irresponsible” by UK and EU

fishing interests. 7

The North Atlantic Pelagic Advisory Group (NAPA), a consortium of processors,
buyers and retailers, has also called for urgent action and threatened to re-evaluate
their sourcing pollution if the current unsustainable situation continues. NAPA
launched a fisheries improvement project in April 2021 to drive change in the fishery.

In September 2021, ICES (see below) issued its latest advice on mackerel, indicating
that the spawning stock biomass had continued to decrease and it advised a further
reduction in catch for 2022.

For more detail on the background to the mackerel dispute, see the SPICe
briefing on Mackerel.
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iii. International Commission for the Conservation of Atlantic
Tunas

The UK became a member of the International Commission for the Conservation of
Atlantic Tunas(ICCAT) on 21 October 2020. ICCAT is concerned with the conservation and
management of tunas and other tuna-like species in the Atlantic Ocean. It has the power
to adopt conservation and management measures that are applicable to fishing for
relevant stocks, wherever they are located, within or beyond national jurisdiction. The
principal species of interest to the UK is the Atlantic Bluefin Tuna, for which it has a small
quota as a result of the Trade and Cooperation Agreement with the EU (see below).

Atlantic bluefin tuna has been the subject of significant efforts to rebuild depleted stocks,
but the species is still classified as near threatened by the International Union for the
Conservation of Nature. Commercial fishing for Atlantic bluefin tuna is currently prohibited
in UK waters, although tag and release schemes are underway to gather further

information about the stock. 8 9

iv. North Atlantic Salmon Conservation Organisation

The UK became a member of the North Atlantic Salmon Conservation Organisation
(NASCO) on 27 November 2020. Fishing for salmon on the high seas is prohibited under
the terms of the Convention for the Conservation of Salmon in the North Atlantic Ocean
and the principal function of NASCO is therefore to provide a forum for coastal states to
exchange information and cooperate on the conservation and management of salmon
fisheries within national jurisdiction and related matters.

Under the so-called ‘Williamsburg Resolution’ adopted in 2003, NASCO has also
developed a work programme relating to the introduction of non-indigenous fish,
transgenics (genetic modification) and the impacts of aquaculture on wild salmon stocks.
NASCO Members are expected to develop national action plans to address these issues
and they are subject to review by an independent panel convened by NACSO.

v. International Council for the Exploration of the Seas

Another important intergovernmental organisation underpinning these other regional
arrangements is the International Council for the Exploration of the Seas (ICES), which
promotes marine research, with a particular focus on sea fisheries. On request, ICES may
provide independent scientific information and advice to national governments or other
international organisations, including NEAFC and NASCO.

It is normally ICES that provides the initial scientific assessments which are the basis for
setting the TAC of fish stocks in UK/Scottish waters. Whilst states are expected to ‘take
into account the best scientific evidence available to it’ when adopting conservation and
management measures (UNCLOS, Article 61), states are not legally obliged to implement
all scientific recommendations from ICES.
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vi. OSPAR Commission

The Convention on the Protection of the Marine Environment of the North-East Atlantic,
also known as the ‘OSPAR Convention’, also has implications for fisheries management.
The OSPAR Commission established under this Convention does not have a mandate to
adopt fisheries management measures, but it does promote the conservation of marine
species and habitats more generally.

The List of Threatened and/or Declining Species adopted by the OSPAR Commission
includes a number of fish species found in UK/Scottish waters, including Angel Shark,
Basking Shark, Bluefin Tuna, Cod, Common Skate, Gulper Shark, Leafscale Gulper Shark,
Orange Roughy, Portuguese Dogfish, Atlantic Salmon, Spurdog, and Thornback Ray. For
each of these species, contracting parties are expected to take appropriate conservation
measures, including the potential designation of Marine Protected Areas.

Given the implications for fisheries management, the OSPAR Commission has worked
closely with NEAFC to coordinate their actions to protect and preserve the marine
environment of the North East Atlantic, including through the so-called ‘Collective
Arrangement regarding selected areas beyond national jurisdiction in the North-East
Atlantic’.

c. UK bilateral fisheries relations

i. Fisheries relations with the EU

The EU is undoubtedly the most important fisheries partner for the United Kingdom, with a
large number of fish stocks shared between the two parties. The new rules for fisheries
relations between the EU and the UK are found in the Trade and Cooperation Agreement
(TCA), which was concluded at the end of 2020 and entered into force on 1 May 2021.
The Agreement addresses various aspects of fisheries cooperation and it provides a
framework for future negotiations between the UK and the EU on fisheries matters.

Regulatory cooperation

The TCA begins by confirming that the UK and the EU (on behalf of its Member States)
possess sovereign rights for the conservation and management of marine living resources
under their respective jurisdictions, but it goes on to commit the two parties to cooperating:

In this respect, the Parties agree to have regard to a number of objectives and principles in
the exercise of their sovereign rights (TCA, Article 494). In addition to these general
objectives and principles, the parties have also agreed to comply with various international
agreements and other instruments relating to the conservation and management of fish
stocks, including:

• the United Nations Convention on the Law of the Sea

“ with a view to ensuring that fishing activities for shared stocks in their waters are
environmentally sustainable in the long term and contribute to achieving economic
and social benefits.”
(TCA, Article 494).
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• the United Nations Fish Stocks Agreement

• the Food and Agriculture Organisation (FAO) Compliance Agreement

• the FAO Port State Measures Agreement

• the FAO Code of Conduct for Responsible Fisheries

• measures adopted by relevant Regional Fisheries Management Organisations. (TCA,
Article 404).

In addition, the parties have agreed to:

Each party remains responsible, in principle, for developing technical measures (such as
restrictions on the use of particular fishing gear in specific situations or areas, closed
areas, or minimum fish landing sizes) for areas under its own jurisdiction, provided that
such measures are based on the ‘best available scientific evidence’ and that the same
measures are applied to its own vessels and the vessels of the other party. (TCA, Article
496(2)).

In other words, when adopting conservation and management measures within its national
jurisdiction, the UK must apply the same measures to vessels flying the flag of an EU
Member State as it does to its own vessels. As a matter of procedure, a party must notify
the other party of any proposed technical measures ‘allowing sufficient time for the other
Party to provide comments or seek clarification.’ (TCA, Article 496(3)). This provision
leaves some ambiguity over the precise period that is required for notifications, which may
lead to disputes about whether or not sufficient time is given.

Fishing Opportunities

The negotiation of fishing opportunities (i.e. quotas and days at sea) is one of the main
issues addressed in the fisheries chapter of the TCA. The Agreement establishes a
detailed procedure for the negotiation of Total Allowable Catches (TACs) for shared stocks,
as well as rules setting out what happens if the parties cannot agree. Consultations should
take place on an annual basis to agree TACs, as well as other conservation measures that
the parties consider to be necessary.

By 31 January of any year, the parties are to set the schedule for consultations with the
aim of agreeing TACs for the stocks listed in Annex 1 of the TCA by 10 December. The
schedule must consider the provision of scientific advice by ICES (see above) which
usually occurs over the summer months. The schedule will also need to consider parallel
negotiations with other relevant coastal states for widely distributed stocks. If the parties
have not reached an agreement by 10 December, the TCA commits them to ‘immediately
resume consultations … with a view to exploring all possible options for reaching
agreement in the shortest possible time.’ (Article 499(1)). If agreement is still not
forthcoming by 20 December, the parties must unilaterally set a ‘provisional TAC
corresponding to the level advised by ICES, applying from 1 January.’ (Article 499(2)).

In other words, the scientific advice becomes the baseline for provisional TACs in the

“ adopt and maintain their respective effective tools to combat IUU [Illegal, Unreported
and Unregulated] fishing , including measures to exclude the products of IUU fishing
from trade flows, and to cooperate to that end.”
(Article 404).
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absence of agreement. The only exceptions to this rule are for so-called ‘special stocks’ for
which provisional TACs may be set unilaterally by each party based on guidelines to be
adopted by the Specialised Committee on Fisheries (an EU-UK governance committee
established under the TCA). Special stocks include stocks where ICES advice is for a zero
TAC, stocks caught in a mixed fishery consisting of a variety of fish species where one of
the stocks is vulnerable, and any other stock agreed by the parties to require a special
approach. To minimise the setting of unilateral TACs for special stocks, the parties have
agreed to prioritise negotiations on special stocks early in the consultation cycle.

Once the overall TAC has been agreed, the share of the TAC between the two parties will
be determined in accordance with the percentage share allocated to each party for each
stock as set out in Annex 35 of the TCA. This was one of the issues that divided the
parties during the negotiations. The EU had argued that the distribution of TACs should be
based upon historical fishing patterns, in line with the principle of ‘relative stability’ under
the Common Fisheries Policy. In other words, the EU was seeking to retain the status quo
in terms of fishing opportunities.

In contrast, the UK had insisted that TACs should be divided in accordance with the
principle of zonal attachment, meaning that fishing opportunities should be allocated based
upon the volume and geographic location of fish stocks within a given period of time. This
approach would have given the UK a greater share of the TAC for many fish stocks

compared to the position under relative stability. 10

The result of the negotiations is a compromise between these two positions. The two
parties ultimately agreed upon a transitional arrangement, whereby the UK share of the
TAC would gradually increase from the levels previously applied under the Common
Fisheries Policy over a six-year period.

Annex 35 contains a list of shared stocks and it specifies the percentage of the TAC that
shall be shared between the EU and the UK in 2021, 2022, 2023, 2024, 2025, and 2026
onwards. TACs in place at the end of this period would continue to apply beyond 2026
unless the parties agree otherwise. Annex 36 also includes a split of quota relating to
stocks shared with Norway, stocks managed through coastal state consultations, and
stocks managed by Regional Fisheries Management Organisations. This Annex also deals
with TACs for species found within the waters of a single party, but to which the other party
has access rights under the TCA.

Whilst the TCA introduces an up-lift of approximately 25% (based upon value of the
relevant stocks) over the six-year period, the precise increase varies between fish stocks.
It was calculated in a recent report from the Marine Management Organisation that the
new arrangement represents a ‘mean value increase to the UK fleet of £143.9 million a

year.’ 11 However, the deal has been criticised by industry as failing to meet expectations.
According to Elspeth MacDonald, chief executive of the Scottish Fishermen's Federation,
the deal falls ‘very far short of the government’s stated aim of achieving zonal attachment.’
12

Indeed, analysis produced on behalf of the National Federation of Fishermen’s
Organisations suggested that the industry could expect to incur losses of £64 million or
more per year and emphasized that many of the species for which a quota uplift had been

gained are not fished by the UK fleet. 13

The Scottish Government also criticised the deal and it published an analysis on 29
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December 2020 in which it claimed ‘the Brexit fisheries deal negotiated by the UK
Government will mean a fall in the quantity of key fishing stocks landed by the Scottish
fleet’, although it recognised that the situation was better for some stocks (e.g. pelagic

stocks) compared to others (e.g. cod and saithe). 14

The first annual fisheries consultations between the UK and the EU began in early 2021
and they concluded, after several delays in June 2021, when TACs were agreed for 70
shared stocks. According to media reports, the agreed TACs largely follow the TACs that
had been provisionally set by each side in the talks, apart from eight stocks where the final

TAC saw a small increase. 15

The agreement was welcomed in many quarters as a positive sign of EU-UK cooperation,
although some environmental groups criticised the two sides for failing to follow scientific
advice on all of the relevant stocks. For example, Oceana pointed out that the EU and UK
had set quotas above scientific advice in relation to cod in the West of Scotland and

whiting in the Irish Sea. 16 In both of these cases, ICES had recommended a zero-catch
limit, but the EU and the UK agreed a by-catch quota, therefore allowing vessels to catch
these fish when fishing for other species, although targeted fishing for these stocks is
prohibited.

As TACs are agreed between the parties, they cannot be unilaterally altered. Therefore, if
a party wishes to amend the TAC or the distribution of shares, it must request
consultations to that end. (Article 498(5)). This mechanism would apply if the UK wished to
negotiate greater quota shares at the end of the transitional period in 2026. However, there
are other flexibility mechanisms that are available to states to manage their quotas,
discussed in the following section.

Quota flexibility and quota swaps

It is normal practice in fisheries negotiations to allow some flexibility in managing quota
across different fishing seasons, applying to both under-utilisation and over-utilisation of
quotas. A party may transfer unused allocations of up to 10% to the following year, so-
called ‘quota-banking’. In addition, a party may authorise fishing by vessels of up to 10%
beyond its quota of a particular TAC provided that that those quantities will be deducted
from the party’s quota for the following year. The results of the first UK-EU annual
negotiations confirm that such arrangements continue to apply to TACs agreed under the
TCA.

In addition, the TCA makes provision for ‘a mechanism for voluntary in-year transfers of
fishing opportunities between the Parties, to take place each year’ – known as ‘quota
swaps’ - to be agreed through the Specialised Committee on Fisheries (Article 498(8)).
The fishing industry had expressed concerns about these provisions, which they feared
would not permit swaps to be made as efficiently as under the previous rules, whereby
Producer Organisations were able to agree swaps directly subject to final sign-off from

governments. 17

During the 2021 consultations between the EU and the UK, the two delegations ‘noted the
importance of transfers of fishing opportunities’ which were ‘necessary for operational
needs’ and they committed to ‘establishing all of the necessary legal and procedural
arrangements to enable such transfers between the Parties.’ In the meantime, they also

agreed to ‘develop and arrange an interim basis for these transfers immediately.’ 18
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At the end of June 2021, Mike Park, chief executive of the Scottish White Fish Producers’
Association, was reported as saying that there would be some quota exchanges this year
‘but not to the extent that [Producer Organisations] would have been able to arrange with
their EU counterparts under the pre-Brexit system’ and he called for the development of a
system ‘where the [Producer Organisations] consulted and [governments] mandated the

deals.’ 19 This is a matter that will be addressed by the Specialised Committee on
Fisheries set up under the TCA.

Access arrangements

Access to British fishing grounds was a key issue during the negotiation of the TCA. Under
the Common Fisheries Policy, EU vessels had full access to fish in the UK EEZ and some
EU vessels also had further rights to fish in the territorial sea between 6 and 12 nautical
miles based upon historic fishing patterns. During the negotiation of the TCA, the EU was
keen to retain existing access to UK waters, whereas the UK wanted to negotiate access
on an annual basis.

In a Protocol on Access to Waters (TCA, Annex 438), the final agreement provides for a
transitional arrangement which establishes a so-called ‘adjustment period’ from 1 January
2021 to 30 June 2026. During this time, ‘each Party shall grant to the vessels of the other
Party full access to its waters’ to fish for quota stocks ‘at a level that is reasonably
commensurate with the Parties’ respective shares of the TAC’, as well as access to fish for
non-quota stocks ‘at a level that equates to the average tonnage fished by that Party in the
waters of the other Party during the period 2012-2016.’ (Annex 438: Protocol on Access to
Waters, Article 2).

This means that EU vessels will still have access to fishing grounds in the EEZ adjacent to
Scotland, although they will no longer have access to fishing grounds within the territorial
sea (to 12 nautical miles) of Scotland. However, in a change from the previous situation,
EU vessels are now required by UK law to get a fishing licence to fish in UK waters (see
below).

A significant challenge in implementing the new access provision has been the lack of
reliable data concerning the landings by EU vessels of non-quota stocks (e.g. crab, lobster
and other stocks for which no TAC is set) caught in UK waters. During the 2021 annual
consultations, the two parties exceptionally agreed that they would not impose tonnage
limits on non-quota stocks in the 2021 fishing year, but rather ‘will closely monitor and
exchange landings data’ with a view to ‘developing multi-year strategies for the
conservation and management of non-quota stocks via the [Standing Committee on

Fisheries].’ 18

Following the adjustment period, access will be granted at a level and on conditions to be
agreed through annual consultations ‘with the objective of ensuring a mutually satisfactory
balance between the interests of both Parties.’ (TCA, Article 500). The TCA goes on the
say that access shall ‘normally’ result in each party granting access to fish for quota stocks
in the EEZ at a level that is reasonably aligned with the Parties’ respective shares of the
TACs and access to fish for non-quota stocks in the EEZ at a level ‘that at least equates to
the average tonnage fished by that Party in the waters of the other Party during the period
2012-2016.’ (TCA, Article 500(4)). Although this provision does not constrain the discretion
of the parties to negotiate a different outcome, it does set an expectation for continued
access under similar conditions as set out in the Protocol on Access to Waters.

Failing agreement on access arrangements, it will be for each party to unilaterally notify
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the other party of what access foreign vessels may have to fish in its waters. However,
where the other party is unsatisfied with the level of access that is provided, it may ‘take
compensatory measures commensurate to the economic and societal impact of the
change in the level and conditions of access to waters’ (TCA, Article 501).

Such compensatory measures may include suspension of access, in whole or part, to
fishing in its waters or suspension of the preferential tariff treatment granted to fishery
products. Several safeguards are attached to the exercise of this right of retaliation. Firstly,
the TCA makes clear that ‘such impact shall be measured on the basis of reliable evidence
and not merely on conjecture and remote possibility.’ (TCA, Article 501).

Secondly, the state proposing to take compensatory measures must give at least seven
days’ notice of its intention to do so, which provides time for the parties to consult on a
mutually agreeable solution. Thirdly, any dispute over the compensatory measures may be
submitted to arbitration before an independent tribunal for a binding decision. These
safeguards are intended to prevent any party abusing this right to retaliate.

Trade

One of the outcomes of the TCA is that it exempts all goods being exported from the UK
into the EU from customs duties. (TCA, Article 21). However, the TCA does not prevent a
party from carrying out customs checks, nor does it prohibit a party from applying non-tariff
measures to goods originating in the other party, such as sanitary and phytosanitary
(disease control) measures to protect human, animal, and plant life or health. In particular
export health certificates will be required for each consignment of seafood destined for the
EU market. In order to qualify to export fish products to the EU, all Scottish fishing vessels
are now also obliged to register as a food business and undergo inspections by the local

authority. 20

In practice, the additional border checks and other regulatory requirements have caused
significant challenges for the seafood industry during the first half of 2021. Figures from
the Scottish Government suggest that at the beginning of 2021, consignment sign-off was
taking six times longer, the transit of goods to France was taking three days instead of an
overnight transit, and additional paperwork and checks had increased costs of £500-600

per consignment. 21

After protests about delays and additional paperwork required for exporting seafood under
the new rules, the UK Government agreed to establish a £23 million compensation fund

(the Seafood Disruption Support Scheme 22 ) and it convened a Scottish Seafood Exports
Taskforce in order to explore the options for improving the situation.

The Seafood Disruption Support Scheme was only designed to cover the actual losses
incurred by businesses exporting seafood and it had a claims cap of £100,000, which was
described as ‘arbitrary’ in a report the House of Commons Environment, Food and Rural

Affairs Committee. 23 A further UK Government Seafood Response Fund provided broader
support to businesses affected by the downturn of seafood markets due to the coronavirus
and/or disruption to exports as a result of EU exit. This was supplementary to the Seafood

Producer's Resilience Fundestablished by the Scottish Government in February 2021. 24

In order to discuss ways of addressing the challenges facing the seafood industry in the
longer term, the Scottish Seafood Exports Taskforce met eight times between February
and June 2021, bringing together representatives from the UK and Scottish Governments,
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as well as expertise from the catching, processing, exporting and aquaculture sectors. The

Taskforce produced a final report on 26 August 2021. 25

As recognised by the House of Commons Environment, Food and Rural Affairs
Committee, ‘the new non-tariff barriers for exporters to the EU will impose substantive and

enduring costs’, which may affect the viability of some smaller businesses. 23 The UK
Government's response, however, pointed to the opportunity for the UK and the EU to
cooperate on reducing Sanitary and Phytosanitary controls (SPS) in order to avoid
unnecessary trade barriers and this matter will be discussed in the SPS Specialised

Committee established under the TCA. 23

Specialised Committee on Fisheries

The TCA establishes a Specialised Committee on Fisheries in order to oversee the
operation of the fisheries chapter and to ‘provide a forum for discussion and co-operation
in relation to sustainable fisheries management.’ (TCA, Article 508). The Committee is
composed of representatives of each party. The UK Government has recognised the need
to ensure ‘full and proper engagement’ with the devolved administrations on the

implementation of the TCA 26 and it has committed that ‘the devolved authorities and
Crown dependencies will be fully involved in the process.’

The SCF is expected to meet 3 to 5 times annually. The first meeting of the Committee

took place on Tuesday 20 July 2021, at which priorities for future work were discussed. 27

Review

The parties to the TCA have committed to reviewing the fisheries chapter four years after
the end of the adjustment period, i.e. 2030, with the aim of ‘considering whether
arrangements, including in relation to access to waters, can be further codified and
strengthened’ (TCA, Article 510).

ii. Fisheries relations with Norway

The UK entered into a fisheries agreement with Norway on 30 September 2020. The UK-
Norway Agreement is far simpler than the EU-UK arrangements on fisheries management
and does little more than establish a general framework for cooperation between the two
countries.

In many ways, the UK-Norway Agreement reflects the provisions of the EU-Norway
Agreement, albeit with some subtle differences. The Agreement sets out the principles
which will inform cooperation between the two parties, as well as a commitment to hold
annual consultations on access and quota transfer.

The Agreement makes specific reference in the preamble to ‘zonal attachment as an
important principle of international fisheries management’ although its description as a
principle means that it does not commit either party to a particular method of calculating
zonal attachment. Rather, the inclusion of zonal attachment in the preamble can probably
be best understood as 'a signal to the EU about the UK government's stance' relating to

zonal attachment. 28
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There is no specific provision for joint fisheries management between the UK and Norway,
because the stocks in which they are both interested are shared with other states.
Therefore, management of North Sea cod, haddock, saithe, whiting, plaice, herring and

sprat are addressed in trilateral consultations between the EU, Norway and the UK 29 ,
whereas management of mackerel, Norwegian Spring Spawning herring and blue whiting
takes place through the wider coastal state consultations (see above). Nevertheless, it is
possible that annual consultations between the UK and Norway could address
management measures and the preamble to the Agreement does note ‘the advantage of
consistency in relation to technical measures on the conduct of fisheries in adjacent waters
of the Parties.’

The first round of fisheries consultations in 2021 ended without an agreement between the

UK and Norway 30 , meaning that vessels from one country had no access to the waters of
the other country and no quota exchanges could take place during 2021. According to the
UK Government, ‘the UK sought to secure fishing opportunities for the UK industry, whilst
at the same time addressing the historic imbalance between fishing opportunities taken in
UK waters by other coastal states compared to those the UK took in theirs’, but Norway
was not ‘willing to provide appropriate compensation for access to fish in UK waters,
without which the relationships would have been left significantly weighted against the UK.’
31

This result received mixed comments from industry. Lack of access to Norwegian waters
has caused significant problems for the UK’s remaining distant water vessels which fish

out of the port of Hull. 32 Similarly, the Scottish whitefish fleet predicted difficulties arising

from the lack of access to Norwegian waters. 33

In contrast, the Scottish pelagic fleet was more positive about the outcome 34 and the
Shetland Fishermen’s Association also welcomed the outcome, observing that previous
deals between Norway and the EU ‘were heavily skewed against the local pelagic and

demersal fleets.’ 35

Consultations will resume again next year, when both sides will have to reflect on whether
to renew access arrangements and quota exchanges.

In July 2021, the UK also entered into a free trade agreement with Norway, Iceland and
Liechtenstein, which amongst other things grants tariff reductions on imports of prawns,

shrimp and whitefish, including zero tariffs for many fish products. 36 The deal was
welcomed by some seafood processors, but other parts of the fishing industry were more
critical, noting that it comes after the UK had failed to reach an agreement on fisheries
access with Norway. In the words of one Scottish MP, ‘at the same time that Norway
removed our right to fish for cod in its waters, the UK has given them the right to sell the
self-same cod without any tariff at all to UK chippies.’

iii. Fisheries relations with the Faroe Islands

The UK also entered into a fisheries agreement with the Faroe Islands on 29 October
2020, which takes a very similar approach to the UK-Norway Fisheries Agreement.

The one substantial difference in fisheries relations with the Faroe Islands is the existence
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of the ‘Special Area’ under the maritime boundary agreement between the UK and
Denmark on behalf of the Faroe Islands. In this area, the two parties have agreed to share
jurisdiction over various maritime activities, including fishing.

Figure 3: Special area of shared jurisdiction between the UK/Scotland and Denmark/
Faroe Islands

Source: SPICe

The Special Area is included within the limits of the UK Exclusive Economic Zone, but it is
subject to special rules reflecting the fact that activities within the area may also be
managed by the Faroe Islands. Therefore, within the Special Area, each party may apply
its rules and regulations concerning the management of fishing, including the issuing of
fishing licences. At the same time, each party must refrain from action which would infringe
upon the exercise of fisheries jurisdiction by the other party, including the inspection or
control of fishing vessels which operate in the Special Area under the authority of the other
party.
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This is recognised in section 44 of the Fisheries Act 2020, which provides that any
prohibition, restriction or obligation relating to sea fishing imposed by any enactment will
not apply to anything done by a vessel which is ‘exclusively’ Faroe Islands regulated.

This provision has some implications for the management of those marine protected areas
located in the Special Area, including part of the Wyville-Thompson Ridge SAC, the
Darwin Mounds SAC, and the West of Scotland MPA. Environmental groups have
expressed concern about foreign-flagged trawlers, some of which may be licensed by the

Faroe Islands, fishing in these areas. 37

Whilst there may be little direct action that the Scottish Government can take against
vessels that are exclusively regulated by the Faroes Islands, the Fisheries Act 2020 does
not prevent Scottish Ministers from enforcing fisheries measures against foreign-flagged
vessels in the Special Area where they are also operating under a UK licence. The
Fisheries Act 2020 requires that the Scottish Ministers prepare and publish a list of vessels
that may be subject to control in these circumstances.

As with Norway, the UK did not enter into an agreement with the Faroe Islands on access
or quota exchange following the consultations that took place in 2021.

iv. Fisheries relations with Iceland and Greenland

The UK has also entered into memoranda of understanding on enhancing cooperation on
fisheries with both Greenland (9 November 2020) and Iceland (11 November 2020). Unlike
the more formal agreements with Norway and the Faroe Islands, these instruments simply
reflect a willingness of the parties to enter into what they call a ‘fisheries dialogue’ which
can address a broad range of fisheries related matters. This includes both capture
fisheries and aquaculture, as well as processing and marketing of fisheries products.

These dialogues are expected to take place annually and meetings may include
government representatives, but also businesses and fisheries experts. Unlike the
consultations with the EU, Norway and the Faroe Islands, these fisheries dialogues are not
necessarily expected to routinely discuss access and quota exchange, although such
arrangements could take place if it were in the interests of the parties concerned.

d. Action to prevent illegal, unreported, unregulated
and unsustainable fishing by foreign fishing
vessels

As well as regulating their own fishing fleets in order to ensure that fishing is carried out in
a sustainable manner, states are also increasingly expected to take any measures within
their power to ensure that other countries do not carry out illegal, unreported or
unregulated (IUU) fishing. Thus, according to the International Plan of Action on IUU
Fishing, adopted by the FAO in 2001 (see above):
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and:

The UK gives effect to the International Plan of Action on IUU Fishing primarily through
Council Regulation (EC) No 1005/2008 'establishing a Community system to prevent,
deter and eliminate illegal, unreported and unregulated fishing (IUU Regulation)', which
forms part of domestic law as retained EU law, as modified. The Scottish Ministers have
powers to control the entry into port of foreign vessels and to verify whether fish have been
caught lawfully prior to landing and importation (Sea Fishing (Illegal, Unreported and
Unregulated Fishing) (Scotland) Order 2013/189).

Under the IUU Regulation, each fishery administration is also required to individually
compile and analyse information on IUU fishing and it must keep a file in respect of each
fishing vessel reported as allegedly involved in IUU fishing. A fishery administration is
obliged to share such information with other fisheries administrations each time a file on an
individual fishing vessel is updated.

If information relating to an individual vessel is sufficient to presume that it may be
engaged in IUU fishing, the fisheries administrations may jointly agree that an official
enquiry should be carried out. In such cases, the UK Secretary of State must request the
flag state of the fishing vessel to investigate the matter and to take appropriate
enforcement measures. Depending on the response of the flag state, the Secretary of
State may add individual vessels to a list of IUU vessels, after which such vessels will be
subject to various restrictions, including:

• withdrawal of any valid fishing authorisations from listed vessels;

• prohibition on any UK fishing vessel assisting in any way the fishing or processing
operations of the listed vessel;

• prohibition on listed vessels receiving supplies in a UK port, except in cases of force
majeure or distress;

• prohibition on importation of fishery products caught by listed vessels.

Vessels may only be removed from the IUU list with the consent of all four UK fisheries
administrations.

The IUU Regulation also establishes a list of non-cooperating states, who are subject to
similar restrictions. The addition of a state on the list must be done with the agreement of
all UK fisheries administrations. Regulations concerning the amendment of the list must
also be made with the consent of the fisheries administrations. Engagement with a listed
country is carried out by the UK Secretary of State.

Regulation (EU) No 1026/2012 'on certain measures for the purpose of the conservation of
fish stocks in relation to countries allowing non-sustainable fishing' is retained EU law

“ states should embrace measures building on the primary responsibility of the flag
State and using all available jurisdiction in accordance with international law, including
port State measures, coastal State measures, market-related measures and
measures to ensure that nationals do not support or engage in IUU fishing”
(International Plan of Action on IUU Fishing, para. 9.3)

“ national legislation should address in an effective manner all aspects of IUU fishing”
(International Plan of Action on IUU Fishing, para. 16).
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concerned with the effective management of shared stocks. It confers powers to take
action against countries who are considered to be failing to cooperate in their
management. The types of action anticipated by the Regulation include:

• restrictions on the importation of fish products;

• restrictions on the use of ports;

• prohibitions on the exportation of fishing vessels or fishing equipment;

• prohibition of joint fishing operations with fishing vessels from the country concerned.

Under this Retained EU law, these powers may be exercised by the Scottish Ministers
insofar as they fall within the scope of devolved competence. Any measures adopted using
this power are subject to the affirmative procedure. However, several of the measures
anticipated under the Regulation touch upon reserved matters, such as trade, and
therefore they will fall within the purview of the UK Secretary of State (see below).
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3. An overview of fisheries governance in
the United Kingdom

• In general, fisheries is a devolved matter, meaning that the Scottish Parliament and
the Scottish Government have broad powers to regulate fishing in the Scottish Zone,
as well as fishing by Scottish vessels beyond the Scottish Zone.

• There are several reserved matters which may have implications for fisheries
management. In particular, international relations are reserved, meaning that the UK
Government takes the lead in international negotiations with fisheries partners such
as the EU, Norway and the Faroe Islands.

• The determination of quota through agreement with other fishing nations is an
important part of this process and it is ultimately the UK Secretary of State who can
decide upon the fishing opportunities available to the UK fleet and how those
opportunities are to be divided between the four nations of the UK. This reservation of
competence does not prevent the devolved institutions being involved in this aspect of
fisheries management however.

• Other pertinent restrictions on devolved competence relate to matters that are
addressed under the Merchant Shipping Act 1995, navigational rights and freedoms
and international trade. In practice, many areas of fisheries management are
conducted through evolving common frameworks agreed by all of the relevant UK
fisheries administrations, including the Scottish Ministers.

• The Fisheries Act 2020 requires the development of a new collaborative framework
for fisheries management, including common fisheries objectives and a joint fisheries
statement agreed between all of the UK fisheries policy authorities. Fisheries
administrations have also agreed on other common rules to manage quota
transactions between different parts of the UK fleet and certain licensing functions
have been granted to a Single Issuing Authority.

a. Devolution and fisheries governance

Fisheries is generally a devolved matter, meaning that powers to regulate fishing belong to
the devolved institutions in Scotland, Wales and Northern Ireland, with responsibility for
fisheries management in England falling to the UK Government and the Marine
Management Organisation.

Regulation of fishing activity within the Scottish Zone and regulation of Scottish fishing
boats wherever they fish is devolved. The Scottish Zone is defined by the Scotland Act
1998 as ‘the sea within British fishery limits (that is, the limits set by or under section 1 of
the Fishery Limits Act 1976 ) which is adjacent to Scotland’ (Scotland Act 1998, s. 126)
and it encompasses waters within the territorial sea and the Exclusive Economic Zone
(see Figure 3). The border between the Scottish Zone and adjacent waters subject to the
jurisdiction of other UK fisheries administrations is set by the Scottish Adjacent Waters
Boundary Order 1999.

Because fisheries are a devolved matter, many of the powers that were exercised at the
EU level before Brexit are now held by the Scottish Ministers (see retained EU law
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Regulation (EU) No 1380/2013 on the Common Fisheries Policy (as modified), article 1).
The devolution of fisheries is further consolidated by the Fisheries Act 2020, which confers
a broad regulatory power on the Scottish Ministers to make regulations within the scope of
devolved competence for a conservation purpose or for a fish industry purpose. (Fisheries
Act 2020, Sch 8, para 1; see further below). The UK Government may only apply
regulations to the Scottish Zone with the consent of the Scottish Ministers. (Fisheries Act
2020, s. 40).

b. Reserved matters

Some important policy areas related to fisheries are reserved, including international
relations, the regulation of maritime transport, and many aspects of taxation, and trade.

Given the international framework for fisheries management described above, the
reservation of some aspects of international relations, in particular negotiation of
international agreements and regulation of trade, is potentially an important constraint on
the powers of the Scottish institutions. These reservations have particular implications for
the negotiation of internationally agreed catch and effort limitations, which are ultimately
the responsibility of the UK Government (see below).

However, the reservation of international relations only applies to formal diplomatic
relations with territories outside the UK. Scottish Ministers have explicit responsibilities to
observe and implement international obligations and they are permitted to ‘assist Ministers
of the Crown in relation to any matter’ covered by the exception. (Scotland Act, Sch 5,
para 7)

The Concordat on International Relations agreed between the UK Government and the
devolved administrations recognises that the devolved administrations will have an interest
in those aspects of international affairs which touch upon devolved matters, such as
fishing. In practice, this means that international negotiations relating to fisheries are
carried out by the UK Government with the input of the Scottish Government. The revised
arrangements for UK intergovernmental relations announced in March 2021 are likely to
affect how preparations for participation in international negotiations will be organised.
Under this structure, fisheries is considered by the Inter-Ministerial Group for Environment,
Food and Rural Affairs.

The reservation on international relations does not apply to the implementation of
international obligations and the Fisheries Act 2020 confirms that Scottish Ministers may
adopt regulations for the purposes of implementing an international obligation of the United
Kingdom relating to fisheries, fishing or aquaculture, for example to give effect to the
recommendations of a Regional Fisheries Management Organisation (Fisheries Act 2020,
Schedule 8, para. 1).

A number of other incidental, but important aspects of maritime regulation are also
reserved matters (Scotland Act, Schedule 5). For example:

• Registration of fishing vessels under the Merchant Shipping Act 1995 (this is different
to the license required to catch fish);

• Rules relating to the construction, surveying and certification of fishing vessels;
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• Rules relating to the prevention of collisions at sea;

• Qualifications and training of seafarers, as well as safety on board vessels

• Navigational rights and freedoms

As such, these issues are dealt with by the UK Department for Transport and the UK
Maritime and Coastguard Agency.

Finally, trade and many aspects of taxation are reserved matters. Given the increasing
importance of market-access rules for seafood exports, this aspect of fisheries governance
is likely to play a more prominent role in the future.

c. Common frameworks in the field of fisheries

Although the power to regulate fisheries is devolved, fisheries management is a subject
matter which requires close cooperation between the different fisheries administrations
across the UK, particularly where fish stocks cross administrative boundaries. At the Joint
Ministerial Committee in October 2017, a set of principles for the development of common
frameworks were agreed, which emphasised the role for common frameworks in ‘the

management of common resources’ such as fish stocks, among other things. 38

A common framework is generally understood as ‘a consensus between a Minister of the
Crown and one or more devolved administrations as to how devolved or transferred
matters previously governed by EU law are to be regulated after IP [implementation
period] completion day.’ (UK Internal Market Act 2020, section 10(4)). IP completion day
was 11pm on 31 December 2020.

In practice, a common framework may be statutory or non-statutory and ‘may consist of
common goals, minimum or maximum standards, harmonisation, limits on action, or

mutual recognition, depending on the policy area and the objectives being pursued.’. 38

A number of different common frameworks have been developed in the field of fisheries
and maritime affairs, in particular under the Fisheries Act 2020, but also under related
instruments discussed in the following section.

d. UK Rules and Arrangements relating to Fisheries
Management

i. The Fisheries Act 2020

Background and Overview

The Fisheries Act is a flagship piece of legislation which serves to mark the transition from
the UK being an EU Member State bound by the Common Fisheries Policy to an
independent coastal state able to determine its own fisheries regulations and policies. A
previous version of the Fisheries Bill had been introduced to the House of Commons in
October 2018 but it failed to complete its passage before the end of the session.
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This first draft of the Bill introduced in 2018 was opposed by the Scottish Government on
the grounds that it encroached on devolved competence (see SPICe Briefing on the UK
Fisheries Bill). Before a new Bill was introduced into the House of Lords in January 2020,
further engagement took place between the UK Government and the devolved
administrations. As a result, the Scottish Government was able to support the later version
of the Fisheries Bill and a the Scottish Parliament granted legislative consent on 9
September 2020.

The Bill completed its passage through the House of Commons and the House of Lords on
12 November 2020 and it received Royal Assent on 23 November 2020. The Fisheries Act
contains a number of provisions which establish a common framework within which the UK
Government and the devolved administrations shall develop fisheries law and policy. This
framework includes both common principles and shared processes.

Common Fisheries Objectives

Section 1 of the Fisheries Act 2020 establishes eight high-level fisheries objectives which
should guide the regulatory activities of all fisheries policy authorities across the UK. The
fisheries policy authorities are the Scottish Ministers in Scotland, the Marine Management
Organisation in England, the Welsh Government in Wales, and the Department for
Agriculture, Environment and Rural Affairs in Northern Ireland. The objectives are:

• the sustainability objective;

• the precautionary objective;

• the ecosystem objective;

• the scientific evidence objective;

• the bycatch objective;

• the equal access objective;

• the national benefit objective; and

• the climate change objective.

Most of these objectives apply to both fisheries and aquaculture. The objectives are very
general in nature and they leave room for interpretation when being applied in practice.
Indeed, different objectives may occasionally be in tension and it will be for fisheries policy
authorities to determine how to balance the relevant objectives. Further guidance on how
the fisheries objectives should be interpreted by fisheries policy authorities will be set out
in a Joint Fisheries Statement to be collectively developed by the fisheries policy
authorities (see below).

Many of the objectives in section 1 of the Act are similar to those pursued under the
Common Fisheries Policy of the European Union. The national benefit objective and the
climate change objective are both additions which have no equivalent under the previous
EU rules. The ‘national benefit objective’ provides that fishing activities of UK fishing boats
should bring social or economic benefits to the UK or part of the UK. The ‘climate change
objective’ provides that the adverse effect of fish and aquaculture activities on climate
change should be minimised and these activities should also adapt to climate change.
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Another objective that assumes a particular significance in the system of devolved
fisheries management in the UK is the ‘equal access objective’, according to which ‘the
access of UK fishing boats to any area within British fishery limits is not affected by the
location of the fishing boat's home port or any other connection of the fishing boat, or any
of its owners, to any place in the United Kingdom.’ (Fisheries Act 2020, s. 1(7)).

In other words, English, Welsh, and Northern Irish fishing vessels should in principle be
permitted to fish in the Scottish Zone and Scottish fishing vessels should in principle be
permitted to fish in other parts of the UK. Such vessels will nevertheless be subject to the
legal requirements imposed by the fisheries administration responsible for the area in
which they are fishing.

Joint Fisheries Statement

The fisheries policy authorities in the UK are required to prepare and publish a document
known as a Joint Fisheries Statement (JFS). The JFS should both set out the policies
adopted by the fisheries policy authorities - individually or jointly – to achieve the fisheries
objectives, as well as how the fisheries objectives have been interpreted and applied in
formulating those policies.

The legislation is clear that fisheries policy authorities are not required to adopt the same
policy in all cases and the JFS may indicate divergences in policy between the four UK
nations where they exist. One exception is where the fisheries policies authorities cannot
agree on policies relating to the determination of UK catch quotas and effort quotas or
policies relating to reserved matters. In that case, these issues must be addressed through
a separate Secretary of State Fisheries Statement (SSFS). The SSFS is to be prepared by
the UK Secretary of State and a draft must be laid before the UK Parliament before
adoption.

In addition to fisheries policies, the JFS must explain how the fisheries policy authorities
propose to use fisheries management plans (FMPs) to contribute to the achievement of
the fisheries objectives (see below).

The first JFS must be adopted within two years of the date on which the Fisheries Act was
passed, i.e. by 12 November 2022. Before publishing the final JFS, the fisheries policy
authorities must produce and consult on a draft JFS. In addition to the public consultation,
the Scottish Ministers must lay the draft JFS before the Scottish Parliament, which gives
the opportunity for the Parliament to raise any issues with the draft. The Scottish Ministers
are then required to respond to the Parliament, although approval of the final draft by the
Parliament is not required. Rather the fisheries policy authorities must have regard to
views about the consultation draft when settling the final text, which must be published
jointly by the four fisheries policy authorities.

Once adopted, the Scottish Ministers must exercise their functions relating to fisheries,
fishing or aquaculture in accordance with the policies contained in the JFS (and SSFS),
unless a relevant change of circumstance indicates otherwise. The legislation contains an
indicative list of relevant changes of circumstances, including a change in the international
obligations of the UK, a change in the available scientific evidence, a change in the
evidence relating to the social, economic or environmental effects of sustainable
development, or the actions of a third state that affect the marine or aquatic environment.

If the Scottish Ministers decide to exercise their functions in a way that is not in
accordance with the JFS (or SSFS), they must prepare a document explaining the relevant
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change of circumstances and how it affected the decision. There is no formal requirement
to lay this document before the Scottish Parliament, but there is a potential role for
parliamentary scrutiny of such decisions.

Every three years, the fisheries policy authorities must produce a report on the
implementation of the JFS and how it has contributed to the fisheries objectives. The
report should also consider how fisheries management plans have been implemented and
how they have affected the levels of fish stocks covered by them. This report is to be laid
before the relevant legislatures in the UK, including the Scottish Parliament.

The JFS must also be reviewed at least every six years. Any amendments must be
adopted following the same procedure as the original JFS.

Fisheries Management Plans

A fisheries management plan is ‘a document, prepared and published under [the Fisheries
Act 2020], that sets out policies designed to restore one or more stocks of sea fish to, or
maintain them at, sustainable levels.’ (Fisheries Act 2020, s. 2(6)).

The Joint Fisheries Statement (JFS) (see above) must contain a statement of existing
fisheries management plans in force, as well as a list of proposed fisheries management
plans. In particular, the JFS must state which fisheries policy authority or authorities are
responsible for a plan, the stock or stocks of fish that are covered by the plan and the
geographical area or areas to which the plan relates.

It is clear from the legislation that a fisheries management plan may be prepared by a
single fisheries policy authority (e.g. the Scottish Ministers) or by two or more fisheries
policy authorities acting jointing (e.g. the Scottish Ministers and the Marine Management
Organisation). The responsibility for preparing fisheries management plans is likely to
depend upon the geographical range of a particular fish stock.

If a plan is listed in the JFS, then the fisheries policy authorities are under an obligation to
prepare and publish such a plan. The contents of a fisheries management plan will vary
depending on whether or not the scientific evidence relating to a fish stock covered by the
plan is sufficient to make an assessment of the stock’s maximum sustainable yield (MSY),
which is defined as:

If it is possible to make an assessment of MSY, the fisheries management plan must set
out policies designed to contribute to restoring the stock(s) to, or maintaining it at,
sustainable levels. If it is not possible to make an assessment of MSY, fisheries policy
authorities must adopt a precautionary approach and the fisheries management plan must
specify policies for maintaining or increasing the level of the stock(s) as well as proposing
measures to obtain the scientific evidence to enable an assessment of MSY. In addition, all
fisheries management plans must include indicators to be used for monitoring the
effectiveness of the plan.

“ the highest theoretical equilibrium yield that can be continuously taken on average
from a marine stock under existing environmental conditions without significantly
affecting the reproduction process”
(Fisheries Act 2020, s. 52).

Fisheries governance after Brexit, SB 21-74

36

https://www.legislation.gov.uk/ukpga/2020/22/section/2/enacted


Precautionary approach to fisheries

The precautionary approach calls for early action to address threats to a resource or
to the broader environment, even when the scientific evidence concerning the degree
or nature of such threats is uncertain. The precautionary approach has been
mainstreamed into international fisheries law and policy through instruments such as
the United Nations Fish Stocks Agreement and the Food and Agriculture
Organisation's Code of Conduct for Responsible Fisheries. This latter instrument
expressly provides that:

The precautionary approach is incorporated as a fisheries objective in section 1 of the
Fisheries Act 2020, which defines it as:

Whilst the precautionary approach calls for some action whenever there is a plausible
indication of a threat to a fish stock or the broader marine environment, it does not
dictate what action should be taken, which is a matter for the responsible fisheries
management authorities. It is however implicit in the precautionary approach that
management measures are kept under review as additional scientific evidence is
collected (see FAO Technical Guidelines for Responsible Fisheries No 2(1996) para.
44).

Fisheries management plans must be adopted in accordance with the timetable set out in
the JFS and a public consultation must be carried out prior to adoption. Unlike the JFS,
there is no requirement to lay a draft fisheries management plan before any of the relevant
legislatures.

A review of fisheries management plans must be carried out every six years. Where a
relevant fisheries management plan is applicable to the Scottish Ministers, they must
adhere to the plan unless a relevant change of circumstance indicates otherwise. The
legislation contains an indicative list of relevant changes of circumstances, which are
similar to those listed in relation to the JFS and discussed above.

If the Scottish Ministers decide to depart from the fisheries management plan, they must
prepare a document explaining the relevant change of circumstances and how it affected
the decision. Information on the implementation of fisheries management plans and how
they have affected levels of relevant fish stocks must be included in the periodic report on
the JFS (see above).

The process for developing and reviewing JFS and FMPs are set out in the diagram below.

“ States should apply the precautionary approach widely to conservation,
management and exploitation of living aquatic marine resources in order to
protect them and preserve the aquatic environment”
(FAO Code of Conduct for Responsible Fisheries, para. 7.5.1).

“ an approach in which the absence of sufficient scientific information is not used
to justify postponing or failing to take management measures to conserve target
species, associated or dependent species, non-target species or their
environment.”
Fisheries Act 2020 s.1(10)
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Figure 4. Process for Joint Fisheries Statements and Fisheries Management Plans
under the Fisheries Act 2020

Source: SPICe
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Determination of UK fishing opportunities

The UK Secretary of State has a power to determine the maximum quantity of sea fish that
may be caught by British fishing boats (catch quota) and the maximum number of days
that may be spent at sea by British fishing boats (effort quota), although such a
determination may only be made for the purpose of complying with an international
obligation (Fisheries Act 2020, s. 23).

Before exercising this power, the Secretary of State must consult the devolved
administrations, including the Scottish Ministers. A copy of the final determination must be
published and laid before the UK Parliament (Fisheries Act 2020, s. 24). This power of
determination also includes deciding how the overall fishing opportunities are to be
distributed amongst the four nations of the UK.

This matter is further regulated by the UK quota rules, which are published jointly by the
four UK fisheries authorities and which give effect to the existing 2012 UK Concordat on
Management Arrangements for Fishing Opportunities and Fishing Vessel Licensing in the
United Kingdom (see below).

Until recently, the distribution of fishing opportunities between the four nations was
principally based upon the historical fishing patterns of vessels registered in each nation.
For vessels of 10 metres and under, a percentage of the overall Total Allowable Catch
(TAC) was apportioned to the various fisheries administrations relative to the recorded
landings of these vessels in the period 2008 to 2012. The remainder of the TAC was
distributed to vessels over 10 metres on the basis of so-called Fixed Quota Allocation
(FQA) units which were allocated to vessels over 10 metres according to each vessel’s
share of landings over the period 1994-1996.
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Figure 5. Process for distributing fishing quota within the UK.

Source: SPICe

A FQA unit does not grant a vessel a right to a particular size of quota, but rather ‘a
general expectation of receiving a share of UK annual quotas.’ (UK Concordat, para. 11)
Since 1999 when FQAs were first introduced, some vessels have traded their FQA units,
although a prohibition on transferring FQA units from Scotland to the rest of the UK has
been in place since January 2014. The fisheries administrations maintain a register of
current FQA units held by fishing vessels (see https://www.fqaregister.service.gov.uk/).

By and large, existing quota (that is the amount of quota that the UK would have received
as an EU Member State) continues to be allocated on the basis of historic uptake, with
some exceptions mainly relating to species that may only be caught as bycatch (species
unintentionally caught when fishing for a target species). Different rules apply to the
allocation of additional quota that has been gained by the UK under the Trade and
Cooperation Agreement with the EU (see above).

In 2021, this additional quota was distributed according to a complex system whereby:

• quota was first allocated in order to ensure that UK fishing vessels had access to
quota to which they would have gained access in the past through the EU’s
international quota swapping system; and

• the remainder of the additional quota was allocated based upon a 90:10 ratio of
historic uptake to zonal attachment, meaning that 90% of the quota was allocated
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according to which vessels had historically caught the relevant species, whereas 10%
was allocated according to where the fish were caught. Special rules, however,
applied to Wales which received an uplift on certain stocks prior to the additional
quota being apportioned to other fisheries administrations.

These rules only applied for 2021 and it is expected that an additional consultation will be
carried out in order to determine what rules should apply to the distribution of quotas
between the four nations of the UK in the future.

Once quota has been allocated to Scotland, it is up to the Scottish Ministers to determine
how it should be distributed amongst the Scottish fleet (see below).

ii. UK Concordat on Management Arrangements for Fishing
Opportunities and Fishing Vessel Licensing in the United
Kingdom.

Whilst each fisheries administration is responsible for licensing fishing vessels registered
in its ports, certain rules have been agreed in the form of a Concordat between the UK
Government and the devolved administrations to ensure the effective operation of the
licensing system. The Concordat has been in place since 2012, and includes rules relating
to the transfer of vessels between fisheries administrations and related matters.

iii. United Kingdom Single Issuing Authority

Whereas licensing of fishing boats is normally devolved, the Fisheries Act 2020 includes a
provision which allows a sea fish licensing authority to permit another sea fish licensing
authority to act on its behalf. (Fisheries Act 2020, s. 43).

In practice, the Scottish Ministers (and the other devolved sea fish licensing authorities)
have utilised this power to transfer their responsibilities for licensing Scottish vessels
fishing beyond British fisheries limits, and foreign vessels fishing in the Scottish Zone to
the Marine Management Organisation, which acts as a Single Issuing Authority for these
purposes. Therefore, foreign vessels wishing to fish within UK waters only require a single
licence from the MMO.
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4. Fisheries Regulation and Governance
in a Scottish Context
Summary

• The regulation of fishing in Scotland and the Scottish Zone relies upon a number of
different legal tools. In the first place, all commercial seas fishing vessels must be
licensed and the Scottish Ministers can use licence conditions to impose restrictions
on the type of fishing that may be carried out by vessels registered in Scottish ports.

• Scottish Ministers also have a variety of powers to adopt secondary legislation in
order to regulate all fishing activity in Scotland and the Scottish Zone. These powers
have been widely used to limit the areas in which fishing may be carried out, the
fishing gear that may be used by vessels or the size of fish that may be caught.

• Increasingly, fisheries restrictions are also being introduced as part of the
management measures associated with the growing network of Marine Protected
Areas in Scottish waters.

• Less use has been made of powers to delegate the management of shellfish stocks to
local bodies, with only one existing example of this sort of arrangement in Shetland.

• The enforcement of fisheries regulations falls to Marine Scotland Compliance, a part
of the Scottish Government, whose fisheries officers have a broad range of powers
available to them to investigate and sanction fisheries offences. For the most serious
offences, criminal prosecution may also be initiated by the Crown Office and
Procurator Fiscal Service.

a. Fisheries Policy

The Scottish Parliament has devolved competence over fisheries and aquaculture, marine
conservation, marine planning and marine licensing in the inshore region (out to 12
nautical miles). In addition, the Scottish Parliament has devolved competence over
fisheries and aquaculture in the offshore region (12-200 nautical miles off the shore), and
the Scottish Government has specific executive competences (powers to act in reserved
areas) over marine conservation, marine planning and marine licensing.

As a result, the Scottish Parliament is responsible for passing legislation to do with
fisheries, and the Scottish Government is responsible for setting strategic policy direction
for Scottish fisheries.

Since leaving the EU, this is being done partly in collaboration with the other UK nations
through the processes set out in the UK Fisheries Act 2020 (see above).

However, the Scottish Government does set out its own policies in relation to fisheries. In
December 2020, the Scottish Government published its Future Fisheries Management
Strategy 2020-2030. The strategy sets out the Scottish Government's position on a range
of areas, and a twelve-point action plan, covering:

• Promoting fishing as a career of choice;
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• Securing the resilience of the fishing industry;

• Increasing the benefit of fishing to local areas;

• Supporting delivery of a strong relationship between the fishing industry and local
communities;

• Addressing issues around shared marine space;

• Strengthening co-management processes and supporting transparent and responsive
management to a local level, wherever possible;

• Delivering a robust licensing regime to manage domestic and foreign vessels fishing
in Scottish waters;

• Strengthening quota management processes;

• Improving accountability and confidence in seafood products and fishing operations;

• Delivering a robust Catching Policy;

• Working with stakeholders to deliver an ecosystem-based approach to management;
and

• Taking action to understand and mitigate the impacts of climate change on our seas.

More detail on these commitments is set out on pages 26 and 27 of the Future Fisheries
Management Strategy.

The Fisheries Management Strategy interacts with several other overarching strategies,
notably the National Marine Plan, which sets out strategic policies for the sustainable
development of Scotland's marine resources out to 200 nautical miles.

Scottish fisheries and marine policies are covered in more detail in the SPICe Marine and
Fisheries Subject Profile.

b. Licensing

i. Granting, suspension and termination of licences

Licensing fishing vessels is a devolved matter. Powers of the Scottish Ministers to licence
fishing vessels are now found in the Fisheries Act 2020, which replaced the previous
legislative scheme in the Sea Fish (Conservation) Act 1967. The Scottish Ministers are
only responsible for licensing fishing vessels registered at Scottish ports. Vessels
registered elsewhere in the UK may still fish in the Scottish Zone, subject to the conditions
set by their own licensing authority (and vice versa).

Licenses are required for most sea fishing by vessels registered at Scottish ports, with
some exceptions, such as recreational fishing in a boat. A licence is issued to an individual
fishing vessel and is granted to the owner or charterer of that vessel. Licences may only
be transferred within the rules laid down by the Scottish Government.
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Sea fishing licences may be made subject to conditions in order to direct the activities of
the licensed vessel. For example:

• restricting areas in which fishing may take place;

• specifying the type of gear that must be used by a licensed vessel;

• limiting the type or quantity of fish that may be caught by a particular vessel.

These conditions may be varied, and it is common for changes to be made on a regular
basis, often week to week. Variations must be published in advance by the Scottish
Ministers (see the Sea Fishing (Licences and Notices) (Scotland) Regulations 2011).
Fishing in contravention of licence conditions is a criminal offence by the master, owner
and charterer.

Scottish Ministers also have broad powers to suspend or revoke a sea fishing licence ‘if
this appears to be necessary or expedient for the regulation of sea fishing’ or ‘if this
appears appropriate in a case of a contravention of a condition.’ (Fisheries Act 2020,
Schedule 3, para. 2(2)). In practice, Scottish Ministers operate a system of penalty points
for fishing vessel licences, in accordance with retained EU law under EU Regulation No
1224/2009 of 20 November 2009 establishing a Community control system for ensuring

compliance with the rules of the common fisheries policy. 39

ii. Real economic link

Licences are attached to UK fishing vessels, but those vessels are not necessarily owned
by UK nationals. An attempt to limit ownership of UK fishing vessels to UK nationals (in the
form of the Merchant Shipping Act 1988) was defeated in the Factortame litigation, in
which the courts held that EU law prohibited discrimination based upon nationality.

As a result, the UK was required to repeal the legislation and accept the acquisition of
British fishing vessels by individuals or businesses from elsewhere in the EU. It is difficult
to say with any accuracy how many UK licensed vessels are in foreign ownership, but. A
BBC report from January 2021 suggested that ‘only 4% of the annual value [of Scottish
quota] in 2019 was in foreign hands.’

Even though it was not permitted to limit the ownership of fishing vessels by nationality,
licence conditions were introduced in 1999 to require a real economic link between the
vessel and the UK. The current version of this licence condition requires fishing vessels
over 10 metres and landing more than 2 tonnes of quota species annually to demonstrate
a real economic link with the UK. This link can be demonstrated in a number of ways,
namely:

• landing at least 50 per cent by weight of the total landings of all quota stocks in the
UK, Channel Islands or Isle of Man; or,

• employing at least 50 per cent of the vessel's crew (measured by reference to the total
number of crew-days at sea) from persons who normally reside in UK coastal areas or
the Channel Islands or Isle of Man; or,

• incurring at least 50 per cent of the vessel's operating expenditure (net of crews'
wages) in the UK.
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Alternatively, such vessels could meet the condition through a combination of the different
options set out above or through ‘quota-gifting’; that is, coming to an arrangement with the
licensing authority to donate quota to other portions of the fleet in lieu of meeting the real
economic link condition.

The Scottish Government has proposed amending the economic link condition to place a
greater emphasis on landings in Scotland by setting a minimum requirement of 55% of
catch being landed in Scotland. A consultation was held in 2017, but to date no changes
have been introduced. The proposal was repeated in the 2019 National Discussion Paper
on Future of Fisheries Management in Scotland and the most recent Future Fisheries
Management Strategy 2020 to 2030, published in December 2020, suggested that a new
economic link licence condition would be introduced from 2022.

The Marine Management Organisation (MMO) has also recently consulted on changing
the real economic link licence condition for English vessels, proposing that the landing
requirement was increased from 50% to 70% and to formalise the quota donation
arrangements, whilst removing the crewing and expenditure options. The MMO proposals
are still based upon landings into UK ports, not only English ports.

c. Distribution of quota amongst Scottish
registered vessels

Many fish stocks are managed by quota, which limits the amount of fish that may be
caught, usually by weight. Quotas are normally agreed at the international level, in
consultation with other states with responsibility for managing the relevant fish stock (see
above). Quotas are then distributed amongst the four fisheries administrations before
being allocated to individual vessels.

Scottish Ministers are responsible for allocating quotas amongst fishing vessels registered
in Scottish ports. Scottish Ministers have a large degree of discretion to decide how to
achieve this distribution provided that they ‘use criteria that are transparent and objective
and include criteria relating to environmental, social and economic factors.’ (Fisheries Act
2020, s. 25(1))

The use of quota as a tool to promote sustainable fishing is emphasised by the Fisheries
Act which provides that ‘when distributing catch quotas and effort quotas for use by fishing
boats, the national fisheries administrations [such as the Scottish Ministers] must seek to
incentivise the use of selective fishing gear and the use of fishing techniques that have a
reduced impact on the environment (for example the use of less energy or cause less
damage to habitats)’ (Fisheries Act 2020, s. 25(3)).

To implement its power to distribute quota, the Scottish Government adopts Quota
Management Rules (QMR) which describe in some detail how quota will be allocated
amongst qualified vessels. These rules can and do change over time andthe Scottish
courts have held that there is ‘no legal right to any particular future quota in a licence.’ This

affords a wide discretion to Scottish Ministers as to how to allocate quotai, although they

must follow a fair procedure when making any decision about the reallocation of quota.ii

i See e.g. R v Bossom [2006] EWCA Crim 1489, para. 52 referring to the ‘wide discretion conferred upon the relevant
Ministers’ by the fishing vessel licensing legislation.
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In general, quota is distributed to three separate groups of vessels:

• (i) Scottish registered vessels who belong to a recognised Producer Organisation or
quota management group (sectoral groups)

• (ii) Scottish registered 10-metres-and-under vessels not attributed to a sectoral group

• (iii) Scottish registered over-10-meters vessels not attributed to a sectoral group

Whereas quota for groups (ii) and (iii) are managed directly by Marine Scotland by way of
periodic catch limits in the fishing vessel licence, sectoral groups can pool and manage the
quota of their members vessels in accordance with their own rules. Sectoral groups can
also exchange or lease quota from each other.

The Scottish QMR determine the precise allocations to each of these groups, as well as
the conditions under which a vessel may join or move between the different groups.
However, Scottish QMR explicitly reserve the right of the Scottish Ministers to depart from
the rules, thereby emphasising their discretion in the allocation of quota.

Following EU Exit, the system of quota allocation is further complicated by a distinction
between existing quota and additional quota (see above). For 2021, whereas existing
quota was largely distributed according to established Fixed Quota Allocations, additional
quota was allocated according to different priorities. Thus, special allocations were made
to both the 10 meters and under group and the over 10 meters group. The remainder of
the additional quota was distributed to the over 10 meter fleet (sectoral and non-sectoral)
based upon the individual vessel's historic track record for recorded landings for each
stock between 2015 and 2019.

A further consultation is expected on how to allocate quota from 2022 onwards and further
options that could be considered include ‘regional initiatives, allowing for diversification/
new entrants and allocation based and incentivising desired socio- economic /

environmental characteristics.’ 40

d. Landing obligation

The so-called landing obligation (otherwise known as the discard ban) was introduced by
the 2013 revision of the EU Common Fisheries Policy Regulation (Regulation (EU) No
1380/2013 of the European Parliament and of the Council of 11 December 2013 on the
Common Fisheries Policy, Article 15). It requires, in general terms, that all catches of
quota stocks are landed and counted against the quota. The purpose of this measure was
to prevent fishing vessels returning unwanted catch to the sea with the result that landing
data did not reflect the full impacts of fishing activity on fish stocks.

The landing obligation was phased in depending on the fishery and the geographical
location, but it was fully in force by 1 January 2019. The relevant provisions of Regulation
1380/2013 continue to apply in the UK as retained EU law, subject to modifications
introduced under the European Union (Withdrawal) Act 2018 (See The Common Fisheries
Policy (Amendment, etc) (EU Exit) Regulations 2020).

ii Christina S FR 224 A Partnership at Will and others for a Judicial Review of a decision by the Scottish Ministers to
amend landing details of the Christina S FR 224 [2013] CSOH 85, para. 20.
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The landing obligation is the subject of various flexibility devices introduced at the request
of the fishing industry during the negotiation of Regulation 1380/2013, which are designed
to facilitate compliance and may permit quotas to be exceeded in certain circumstances. In
particular, the landing obligation does not apply to:

(a) species in respect of which fishing is prohibited and which are identified as such in
relevant retained direct EU legislation – such species must be returned to the water;

(b) species for which scientific evidence demonstrates high survival rates, taking into
account the characteristics of the gear, of the fishing practices and of the ecosystem,
as agreed in regulations;

(c) a de minimis exception, which allows catches of up to 5% of the total annual
catches if it can be demonstrated by scientific evidence that increases in selectivity
are difficult to achieve or the costs of handling unwanted catches are disproportionate;
and

(d) fish which show damage caused by predators.

Under the Retained EU law version of the relevant rules, Scottish Ministers may make
regulations laying down a specific discard plan explaining how these exceptions will
operate for a particular fishery.

Problems with the practical implementation of the landing obligation have also been
acknowledged by the Scottish Government, with the then Cabinet Secretary for Rural
Economy and Tourism saying in April 2019 that:

So-called ‘choke species’ are those stocks that have a very low quota, but are fished
alongside other fish with larger quotas and can therefore cause a vessel to have to stop

fishing even if they have remaining quota for other species. 41

The problems of the landing obligation have been further investigated by the House of
Lords EU Select Committee, which has produced a number of reports on the subject,
urging 'the [UK] Government and devolved administrations [to] urgently take steps to put

robust mechanisms in place to monitor and enforce compliance.' 42

Now that the UK is no longer bound by EU rules, it would be possible for Scotland to adopt
different rules to address by-catch and discards in fisheries. The regulation of bycatch is
expressly mentioned as one of the purposes for which regulations may be made by
Scottish Ministers using powers conferred by the Fisheries Act 2020 (Schedule 8, para.
1(4)(d)).

It is unlikely that there will be a complete abandonment of the policy objective, as avoiding
and reducing unwanted bycatch is a principle reflected in the EU-UK Trade and
Cooperation Agreement (see above). The UK Government has expressly stated that it
remains ‘fully committed to ending the wasteful practice of discarding fish even after we
have left the EU’ and the Fisheries Act 2020 embeds the discards objective into the UK

“ [t]he discard ban presents a number of challenges, not least the buy-in from the
industry, uncertainty about compliance levels and, in particular, the so-called choke
species issue, which has the potential significantly to limit fishing activity because of
the lack of available quota in the system.”
RECC Committee, 24 April 2019.
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legislative framework, according to which:

and

However, the language of this objective suggests that there is room for flexibility in
developing a future policy on bycatch. For its part, the Scottish Government has said that it
will:

A consultation on a future catching policy is expected from the Scottish Ministers
sometime in 2021.

e. Fisheries regulation

i. General powers of fisheries regulation

Most fisheries regulations are contained in secondary legislation, adopted under broad
powers laid down in UK Acts of Parliament or Acts of the Scottish Parliament.

Extensive powers are conferred on the Scottish Ministers by the Fisheries Act 2020 to
make regulations for a conservation purpose or a fish industry purpose, both of which are
broadly defined (Fisheries Act 2020, Schedule 8, Part 1, para. 1). Prior to making such
regulations, Scottish Ministers must consult the Secretary of State, the other devolved
administrations and ‘such other persons likely to be affected by the regulations as the
Scottish Ministers consider appropriate.’

The new wide-ranging powers introduced by the Fisheries Act 2020 sit alongside powers
to develop fisheries regulations under other existing legislation, including:

• Sea Fish (Conservation) Act 1967

• Sea Fisheries Act 1968

• Inshore Fishing (Scotland) Act 1984

Examples of measures that have been introduced under this legislation in recent years
include:

• The Marking of Creels (Scotland) Order 2020

“ the catching of fish that are below minimum conservation reference size, and other
bycatch, is avoided or reduced”

“ catches are recorded and accounted for”

“ bycatch that is fish is landed, but only where this is appropriate and (in particular)
does not create an incentive to catch fish that are below minimum conservation
reference size.”

“ reduce unnecessary discards as part of our Future Catching Policy to reduce waste
and improve the sustainability of our fish stocks.”

Scottish Government , 202043
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• The Specified Crustaceans (Prohibition on Landing, Sale and Carriage) (Scotland)
Order 2017

• The Shellfish (Restrictions on Taking by Unlicensed Fishing Boats) (Scotland) Order
2017

In addition, many of the EU regulations on fishing have been rolled-over into Scots law as
retained EU law under the European Union (Withdrawal) Act 2018. This legislation will
continue to apply to Scotland and the Scottish Zone until such time as it is amended or
repealed.

ii. Regulating orders for shellfish stocks

The Sea Fisheries (Shellfish) Act 1967 establishes a particular mechanism for the
delegation of regulatory powers relating to the management of ‘crustaceans and molluscs
of any kind.’ The legislation permits a body to apply to the Scottish Ministers for the grant
of an order conferring upon them the exclusive right to manage specified shell fish stocks
within 6 nautical miles from the territorial sea baselines.

The significance of a regulating order is that it allows the grantee to impose restrictions on
fishing for relevant shellfish in the regulated area, through the licensing of vessels and/or
the imposition of regulations. If a regulating order has been granted, it is an offence for any
person to fish in the regulated area in contravention of such restrictions. Whilst a grantee
has the power to enforce such restrictions, they are also subject to enforcement by regular
British Sea Fishery Officers (see below).

The only regulating order currently in operation in Scotland is the Shetland Islands
Regulated Fishery (Scotland) Order 2012, which covers fishing for ‘oysters, mussels,
cockles, clams, lobsters, scallops, queens, crabs, whelks and razorshells (2012 Order,
article 2).

Under the 2012 Order, powers of regulation are granted to the Shetland Shellfish
Management Organisation Ltd, a non-profit making company run by a Board of Directors
composed of representatives of the seafood industry and the local community. The Board
of Directors is also assisted by an Advisory Group representing various other interests,
including relevant government agencies such as NatureScot. The 2012 Order is set to run
until 31st January 2028.

Another regulating order had applied to the cockle fishery in the Solway Firth in the early
2000s (The Solway Firth Regulated Fishery (Scotland) Order 2006), but the fishery was
closed after only a few seasons in part due to challenges around financing and failing to
tackle illegal catches. A subsequent evaluation of the fishery concluded that if a regulating
order was to be successful, ‘there will need to be a greater commitment from Marine
Scotland and central and/or local government to support both the costs and practical

challenges of management.’ 44

iii. Fisheries regulation in Marine Protected Areas

A significant development in marine management in the past decade has been the
establishment of Marine Protected Areas (MPAs) for nature conservation purposes. The
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Marine (Scotland) Act 2010 provides the legal basis for establishing Nature Conservation
MPAs in the Scottish inshore zone (up to 12 nautical miles) and the Marine and Coastal
Access Act 2009 grants a similar power to Scottish Ministers, with the consent of the UK
Government, to establish MPAs in the Scottish offshore zone.

Further area-based measures may also be introduced using powers available to Scottish
Ministers under the Conservation (Natural Habitats &c) Regulations 1994 and the Nature
Conservation (Scotland) Act 2004. More than 225 Marine Protected Areas have been
established to date and the Scottish Marine Protected Area network now covers

approximately 37% of Scottish seas. 45

The designation of a MPA does not automatically restrict all activities that may take place
in the area, although it is a criminal offence to intentionally or recklessly damage the
species or habitats for which a MPA has been designated (Marine (Scotland) Act 2010, s
95; Marine and Coastal Access Act 2009, s 140). It is also possible for the Scottish
Ministers to introduce further restrictions on activities within MPAs where it is considered
necessary to protect the features for which the site has been designated.

On this basis, a number of management measures have been introduced to prohibit
different methods of fishing within MPAs. Relevant orders introducing management
measures for Nature Conservation MPAs are:

• South Arran Marine Conservation Order 2015

• Inshore Fishing (Prohibition of Fishing and Fishing Methods) (Scotland) Order 2015

• Wester Ross Marine Conservation Order 2016

• Loch Sunart to Sound of Jura Marine Conservation Order 2016

• Loch Carron Marine Conservation Order 2019

• Red Rocks and Longay Urgent Marine Conservation Order 2021

Some inshore MPAs do not yet have management measures in place, but the Scottish
Government and Scottish Green Party shared policy programme, published in September
2021, commits the Scottish Government to:

MPA management measures have restricte d certain methods of fishing which are
considered incompatible with the conservation objectives of the relevant MPAs. Different
restrictions may apply in different parts of the MPA. For example, in the South Arran MPA:

• All fishing is prohibited in the no-take zone located to the North of Lamlash Bay;

• Dredging is prohibited throughout all of the MPA;

• Trawling is only permitted subject to conditions in the outer parts of the MPA;

• Creeling is permitted in most parts of the MPA, with the exception of four no-creeling

“ deliver[ing] fisheries management measures for existing [MPAs] where these are not
already in place, as well as key coastal biodiversity locations outside of these sites, by
March 2024 at the latest, directly following the conclusion of the required statutory
consultation process.”
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zones.

The situation relating to MPAs in the offshore zone is more complicated, as fisheries
management in this area had previously been an exclusive competence of the EU. EU
Member States were unable to agree on management measures for offshore MPAs within
UK waters. As a result, no offshore MPAs in the Scottish zone currently have bespoke
management measures in place.

Since leaving the EU, Scottish Ministers now have the power to introduce management
measures in offshore MPAs (see sections 137A-137C of the Marine and Coastal Access
Act 2009, introduced by the Fisheries Act 2020) and sites are covered by the commitment
in the Scottish Government and Scottish Green Party shared policy programme ,
highlighted above. This programme also commits to delivering ‘a world-leading suite of
Highly Protected Marine Protected Areas (HPMAs) covering at least 10% of our seas’ by
2026. It is anticipated that all extractive activities, including all fishing, will be prohibited in
these HPMAs.

One of the concerns raised by the fishing industry in relation to MPAs is the potential
displacement that may be caused by increasing restrictions on where fishing vessels may
fish and the reduced access to sheltered fishing grounds during bad weather. In 2019, the
Scottish Government carried out an assessment of the socio-economic impacts of existing

MPAs and management measures 46 . According to the study:

The study also made clear that the concerns of the fishing industry about MPAs should not
be seen in isolation, but rather:

Indeed, fishers often point to multiple impacts on their access to traditional fishing grounds
stemming not only from MPAs, but also the expansion of wind farms, sub-sea cables and
pipelines, and aquaculture. This points towards the need for better coordination of
maritime activities through marine planning.

f. Inshore Fisheries Groups

Although regulatory powers generally remain in the hands of the Scottish Ministers, the
involvement of the fishing industry in development of the regulatory framework has
increased over the past decade, in large part due to the establishment of Inshore Fisheries
Groups (IFGs) which are intended to be a forum to develop ‘local objectives for inshore
fisheries management within the geographical area that the group covers and developing

management plans to deliver those objectives.’ 47

“ Landings data showed that, in some areas, there were changes in landings after
MPA management measures were introduced. Impacts were more apparent at the
local level, and both positive and negative impacts were felt among different parts of
the fishing industry… [with] static gear fishermen report[ing] having greater access to
the grounds within MPAs, and [feeling] more secure fishing there without the risk of
gear conflict.”

“ ‘[w]here impacts were felt, this was often due to a combination of factors [so that]
[w]hilst in some cases MPAs may have a minimal direct impact, when evaluated in
combination with other existing challenges, they can exert a greater strain than might
be immediately apparent.’”
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Six pilot IFGs were established in 2009 in areas covering the Clyde, the Moray Firth, the
North West, the Outer Hebrides, the Small Isles & Mull, and the South East. It was
originally anticipated that these six pilot IFGs would be joined by a further six IFGs, but the
groups have been consolidated over the years so that there are now three Regional IFGs
(RIFGs) covering the North and East Coast, the West Coast, and the Outer Hebrides, with
two ‘associated network groups’ in Orkney and Shetland.

RIFGs have been described in government policy documents as being ‘the authoritative

voice on inshore fisheries matters in mainland marine regions.’ 48 RIFGs are mostly
attended by fishing industry representatives, with a more limited role for other marine
stakeholders in discussions.

RIFGs are non-statutory and so they have no formal management powers. Rather, RIFGs
must make proposals to Scottish Ministers, who will ultimately decide whether to take
action. RIFGs are currently responsible for developing management plans within 6 nautical
miles but the Scottish Government has recently indicated that it would ‘progress with the
intention of moving the RIFG remit out to 12 [nautical miles].’

By 2017, management plans had been adopted by all of the RIFGs. The actual content of
the management plans varies from region to region, in part depending on the needs of the
industry in the region. These management plans have led to some changes to the
regulatory framework, particularly in the Outer Hebrides region, where proposals from the
relevant RIFG were subsequently adopted as statutory instruments under the Inshore

Fisheries (Scotland) Act 1984.iii Several RIFGs have also brought forward proposals as
part of the inshore fisheries pilot scheme currently being run by Marine Scotland.

The Scottish Government has expressed a strong commitment to RIFGs in its 2020-2030
Future Fisheries Strategy, which says that:

Similar calls for strengthening the role of RIFGs have come from the Scottish Parliament
Committee on Environment, Climate Change and Land Reform, which recommended in a

December 2020 report that RIFGs should be given a statutory underpinning. 49 Precisely
what this means will require further consideration given the relatively informal manner in
which RIFGs have operated to date.

g. Fisheries funding

i. Marine Fund Scotland

In March 2021, the Scottish Government established the Marine Fund Scotland in order to
replace the European Maritime and Fisheries Fund. Initially, the Marine Fund Scotland has
a one-year budget of £14 million, meaning any projects have to be completed by 31 March

“ going forward, we want to strengthen these arrangements with a greater focus on
strategic decision-making and a shared responsibility for management and delivery
whilst respecting the ultimate accountability of Scottish Ministers to the Scottish

Parliament and the general public. 43 ”

iii Outer Hebrides (Landings of Crabs and Lobsters) Order 2015; Inshore Fishing (Prohibition of Fishing and Fishing
Methods) (Outer Hebrides) Order 2017.
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2022. The fund is open to commercial fishing operators, aquaculture, processing and

marketing, and seafood-related operations at Scottish ports and harbours. 50 Priorities for
the first year of funding were identified as:

• delivering a low carbon blue economy which contributes to our climate change targets
and helps sustain and enhance the natural capital in Scotland's seas;

• contributing to an innovative, globally competitive, sustainable blue economy with
quality jobs and fair work for its participants;

• fair and inclusive growth that maximises opportunities for people and communities in
Scotland.

In addition, the new Marine Fund Scotland will provide support for new entrants to the
fishing industry by contributing up to 75% of the purchase of an existing vessel with a
registered length of up to 16 metres or up to 50% of a vessel between 16 metres and 24

metres. 51

The financing for the Marine Fund Scotland comes from the UK Government, as a
replacement for the European Maritime and Fisheries Fund, but the levels of funding have
been criticised by the Scottish Ministers. According to the then Cabinet Secretary for Rural
Economy and Tourism, Fergus Ewing, ‘what has been provided so far for Marine Fund
Scotland has been wholly inadequate and far more is needed’, indicating that he would

have expected ‘£62 million per annum’ for Scotland. 52

ii. UK Government funding

In December 2020, Prime Minister Boris Johnson announced £100 million of funding to
support the UK fishing industry. Details of the support package were announced in
September 2021. The 'UK Seafood Fund' will be managed by DEFRA to invest in the long-

term sustainability of the UK fisheries and seafood sector. 53 The fund is divided between
3 pillars and allocated on the basis of an open competition. A news article published by the

UK Government set out more details of these pillars: 54

• The Science and Innovation pillar: aims to support the fishing and seafood industry
to work jointly with scientists to research new types of more productive and
sustainable fishing gear, gather new data to more sustainably manage the UK's fish
stocks, and trial projects such as new biodegradable packaging for chilled fish and
seafood to reduce single-use plastics. The pillar aims to make advancements in
science and research to boost efficiency and help to ensure the long term
sustainability of the industry.

• An Infrastructure pillar: to be announced later in Autumn 2021 aims to invest in
projects to strengthen the supply chain in the UK, allowing the industry to make the
most of increases in quota secured through the Trade and Cooperation Agreement.
Potential projects include funding for the modernisation of ports, logistic hubs, freezing
facilities, improvements to processing plants and new fish markets.

• A further Skills and Training pillar: aims to support career opportunities and
upskilling in the sector to ensure the industry has the right skills, capacity, and
expertise.
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£24 million of the UK Seafood Fund has been allocated to support scientific research and
innovation projects intended to 'improve the productivity and long-term sustainability of the

industry.' 54

This £24 million of funding will be shared between a pre-existing 'Seafood Innovation
Fund' and a newly launched 'Fisheries Industry Science Partnerships scheme (FISP)'
which will promote joint working between industry and academia. Funding is available by

either a competitive bid for a contract or a grant application. 54

iii. Fisheries subsidies

The fishing industry also receives other government financial support in various forms.
One significant example is the exemption on excise duties for marine fuel used by
commercial vessels, including UK fishing vessels. This exemption operates under UK
legislation and is a reserved matter (see Scotland Act 1998, Schedule 5, Part II, Head A) .
It is important given that fuel is often the single biggest cost for fishing businesses.

Subsidies for the fishing industry are currently being considered by the World Trade
Organisation - an intergovernmental organisation responsible for developing trade rules -

which is expected to adopt a new instrument on fisheries subsidies at the 12th Ministerial
Conference in November-December 2021. The purpose of the negotiations is to introduce
new rules prohibiting certain forms of fisheries subsidies that contribute to overcapacity or
overfishing.

The instrument would not necessarily prohibit subsidies in all circumstances, but it may
place conditions on when governments may grant subsidies to the fishing industry.
According to the current draft text, which is still subject to negotiation, the instrument would

apply to all subsidies to marine wild capture fishing and fishing related activities at sea. 55

h. Fisheries surveillance, monitoring and control

i. Marine Scotland Compliance

Marine Scotland Compliance is a part of the Scottish Government, whose main function is

to effectively monitor and enforce marine and fisheries laws in Scotland. 56 Marine
Scotland Compliance took over the functions of the Scottish Fisheries Protection Agency
from 1 April 2009. The annual operating budget of Marine Scotland Compliance for control

and enforcement activity was between £19 million and £20 million in 2020. 57

Marine Scotland Compliance operates 18 local fisheries offices around the country and it
also has three marine protection vessels (MPV Jura, MPV Hirta and MPV Minna) and two
aircraft (Watchdog Alpha and Watchdog Bravo) at its disposal to facilitate the detection of
fisheries offences at sea. Two small rigid inflatable boats (RIBs) have recently been added
to the fleet to carry out inshore patrols and to free up the larger craft for offshore duties.

The use of drones to detect potential offences is also under consideration. 58

In January 2021, Lisa McGuiness, the then Director of Marine Scotland Compliance said
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that the organisation was ‘undertaking a fleet replacement programme, which is looking at
our future needs in both fisheries protection and marine environment protection, in support

of the Scottish Government’s approach to the blue economy.’ 57

Marine Scotland Compliance is not responsible for policing maritime safety legislation or
related matters, which fall within the competence of the Maritime and Coastguard Agency.
However, at present, the Maritime and Coastguard Agency only have powers to police
maritime safety and the prevention of collisions within the territorial sea (see Merchant
Shipping (Distress Signals and Prevention of Collisions) Regulations 1996/75, Regulation
2) and any incidents taking place further offshore must be reported to the flag state for
investigation and action.

ii. Inspection and Investigation Powers

Operational staff at Marine Scotland Compliance are warranted British Sea Fishery
Officers (BSFOs) conferred with the range of enforcement powers under Part 3 of the
Aquaculture and Fisheries (Scotland) Act 2013, which includes the power to board, inspect
and ultimately detain vessels, as well as the power to inspect and seize objects used in
connection with commercial sea fishing.

Fisheries enforcement largely takes place through at-sea inspections and port controls.
Legislation also regulates the first sale of fish, requiring buyers to be registered and to
keep records of relevant transactions (Sea Fishing (EU Control Measures) (Scotland)
Order 2015). This scheme is designed to improve the monitoring of fish landings and
increase the traceability of fish products and it confers associated enforcement powers on
BSFOs.

Marine Scotland Compliance operates a risk-based enforcement strategy. The Scottish
Government has recently committed to publishing information about the number of

inspections carried out by Marine Scotland Compliance. 59

Enforcement also increasingly relies upon modern technologies, such as remote electronic
monitoring (REM). All vessels of 12 meters and over must already carry on board a vessel
monitoring system (VMS) which allows their position to be automatically transmitted at
regular intervals. Marine Scotland hosts the UK Fishing Monitoring Centre at Victoria Quay
in Edinburgh on behalf of the four fisheries administrations in the UK. This Centre provides
a single point of contact for supervising VMS and other electronic reporting systems for all
fishing vessel activity in UK waters.

The Scottish Government has also announced a plan to extend REM systems to other
parts of the Scottish fleet and it has committed to investing £1.5 million for this purpose.
Some scallop dredgers are already required by legislation to carry on board REM systems
consisting of both a global positioning system (GPS) and digital cameras activated when
the gear is deployed (Regulation of Scallop Fishing (Scotland) Order 2017/127). The
remainder of the scallop dredging fleet was identified as the initial priority for extending the
installation of REM, but the roll-out has been delayed due to the COVID-19 pandemic. In
October 2020, the Scottish Government suggested that legislation would be introduced by
the end of 2021 to make REM on scallop vessels mandatory and it also said that it would
‘introduce legislation for pelagic vessels fishing within our waters on the same timescale.'
60
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Further details on the installation of REM in relation to other parts of the Scottish fleet have
not been confirmed, but a consultation on REM is expected during 2021. Marine Scotland
Compliance has a dedicated Fully Documented Fisheries Unit in Peterhead which
monitors compliance of the UK fishing fleet using camera and sensor technology.

iii. Enforcement and Penalties

Violation of fisheries legislation is usually a criminal offence. Whilst Marine Scotland
Compliance carries out investigations into alleged breaches of the law, it is not able to
bring criminal proceedings in its own right. Rather, it must report the matter to the Crown
Office and Procurator Fiscal Service (COPFS), which ultimately makes the decision
whether to prosecute. If prosecution is successful, fisheries offences are typically
punishable with a fine, the level of which will depend upon the applicable legislation and
the severity of the offence. In some cases, the courts also have powers to suspend or
revoke licences and to confiscate illegal catch or gear.

In practice, most fisheries offences are not prosecuted through the courts because Marine
Scotland Compliance has other options available to deal with offences. For minor
transgressions, enforcement officials may issue verbal advice, advisory letters or warning
letters. Offences may also be dealt with by way of Fixed Penalty Notices (FPNs) which are
designed to provide an alternative to prosecution in the courts.

If sufficient evidence is available, FPNs may be issued directly by Marine Scotland
Compliance officials according to a fixed scale set out in the Aquaculture and Fisheries
(Scotland) Act 2007 (Fixed Penalties) Order 2015, ranging from £500 to £10,000. If the
recipient pays the FPN within the allotted timeframe, they will not get a criminal record.
Recipients who fail to pay or who challenge the issue of the FPN may be referred to the
COPFS for prosecution. Marine Scotland Compliance hasrecently started to release data
on the issuance of FPNs, detailing the number of FPNs issued for certain categories of
offences, but not the level of penalties applied.

iv. Joint Maritime Operations Coordination Centre

The Joint Maritime Operations Coordination Centre (JMOOC) was established in October
2017 as a single cross-government mechanism for coordinating maritime surveillance and
enforcement. Marine Scotland Compliance participates in the JMOOC alongside other
government agencies, such as the UK Border Force, the Maritime and Coastguard
Agency, the Inshore Fisheries and Conservation Authorities, and the Royal Navy.
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