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Executive Summary

1.

Homeowners have various legal obligations to repair and maintain their properties as
well as those areas which are owned in common (i.e. jointly), or which require joint
maintenance (e.g. stairwells, lifts, roofs, gutters and gardens).

In some cases, homeowners will be able to arrange for repair and maintenance
themselves. However, it can sometimes help to appoint someone else (i.e. a "property
factor" or "property manager") to do this. There can be also be situations where the
title deeds to properties (the legal documents transferring ownership) require a factor
to be appointed (perhaps even stating which factor).

Various areas of law interact to govern the relationship between homeowners and
property factors. The three most important areas are arguably:

a. The Property Factors (Scotland) Act 2011 which includes: compulsory registration
for property factors; a Code of Conduct with minimum standards for property
factors; and a dedicated dispute resolution system which allows cases to be
brought to a specialised tribunal.

b. The title deeds to a property which can include rules on the management of
common property (as well as fallback rules in the Tenements (Scotland) Act 2004
and the Title Conditions (Scotland) Act 2003 which can be used when the deeds
don't cover certain topics or are defective).

c. The contractual agreement between homeowners and the property factor.

When assessing their relationship with their property factor, homeowners need to
consider these three areas of law.

The rules on appointing and dismissing property factors are very complex. They are
not dealt with by the Property Factors (Scotland) Act 2011. Instead one has to look at
any rules in the title deeds together with fallback powers in the Tenements (Scotland)
Act 2004 for flats and in the Title Conditions (Scotland) Act 2003 for land and property
more generally.

This briefing includes more details on the above points as well as answers to certain
frequently asked questions on property factors.

The information published in this briefing is aimed at supporting the work of MSPs. It
is not intended as legal advice and should not be relied on for that purpose.

Cover image: Canva free images


https://underoneroof.scot/articles/1076/Rules_that_apply_to_all_flats/What_are_Title_Deeds_
https://www.legislation.gov.uk/asp/2011/8/contents
https://www.gov.scot/publications/property-factors-scotland-act-2011-code-conduct-property-factors-2/
https://underoneroof.scot/articles/1076/Rules_that_apply_to_all_flats/What_are_Title_Deeds_
https://www.legislation.gov.uk/asp/2004/11/contents
https://www.legislation.gov.uk/asp/2003/9/contents
https://www.legislation.gov.uk/asp/2011/8/contents
https://www.legislation.gov.uk/asp/2004/11/contents
https://www.legislation.gov.uk/asp/2004/11/contents
https://www.legislation.gov.uk/asp/2003/9/contents

Property Factors - Frequently Asked Questions, SB 22-72

What are property factors?

Home ownership involves more than just owning a property. It often includes various legal
obligations to maintain and repair the property in question (for details see the SPICe
briefing on Flats: Management, Maintenance and Repair).

Property factors (otherwise known as "property managers") manage the repair and
maintenance of property on behalf of homeowners (i.e. as their agents).

They operate in two main areas as regards residential property:
1. Managing the maintenance and repair of property in blocks of flats
2. Managing maintenance and repairs on housing estates.

Flats

Flats (including traditional tenements, modern flats and four in a block properties) normally
have areas which are owned in common (i.e. jointly) by various homeowners, or which
require joint maintenance. Depending on what the individual title deeds (i.e. the legal
documents transferring ownership) say, this can include areas such as stairwells, lifts,
roofs, gutters and gardens.

One of the big issues for people who own flats is how to ensure that these areas are
maintained and repaired properly.

Unlike maintenance in individual flats, one needs to work with other homeowners to
maintain and repair these areas

In some cases homeowners will be able to arrange for repair and maintenance
themselves, for example by agreeing informally with other owners what needs to be done
or by setting up a more formal owners' association.

However, arranging maintenance and repairs can potentially be challenging and time-
consuming (for details see page 11 of the SPICe briefing on Flats: Management,
Maintenance and Repair). As a result, depending on the circumstances, it can sometimes
help to appoint someone else (i.e. a "property factor" or "property manager") to do this.

In addition, there can be situations where the title deeds to properties require a factor to be
appointed (perhaps even stating which factor). This is often the case in new-builds, or
where properties have been sold off under "right to buy" rules, in which case the local
council or housing association may be the property factor for the building.

Housing estates

Housing estates normally have areas of land which are used by, or benefit, all the owners
in the estate (for example, play parks, green spaces or drainage systems). In the past,
local authorities would have been responsible for the upkeep of these areas. However, it is

now more common for the private sector to be involved. T one approach involves so-called
"land-owning maintenance companies" purchasing the open spaces from the housing
developer and agreeing to act as property factor for the estate when it is built. Residents
are then required in their title deeds to pay this property factor for arranging for the
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maintenance of these areas. (for details see the section in this briefing on land-owning
maintenance companies ). Another approach is a "common ownership model" where all
the homeowners in the development have a share in the ownership of the associated
space (with a property factor being appointed to carry out maintenance).
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What services do property factors offer?

The range of work which property factors carry out will largely depend on the type of
property involved, the state it is in, what the title deeds require, and the scope of the
agreement homeowners have with the factor.

Areas of work which factors regularly carry out include:
 organising building inspections
* managing working finance and joint maintenance accounts

 arranging for repairs and maintenance, including getting quotes, hiring contractors
and supervising work

* managing payments to tradespeople for work done
* organising common property insurance cover
« taking legal action on behalf of homeowners.

In some cases, homeowners will appoint factors based on a regular maintenance and
repair programme. However, in other cases the approach will be a more ad hoc one where
work is carried out as and when it is needed.

More details of the kinds of services offered by property factors can be found on the
websites of:

» The Property Managers Association Scotland which represents individuals and
businesses operating in the property factoring sector in Scotland;

» Under One Roof (a charity which provides impartial advice on repairs and
maintenance for flat owners in Scotland); and

* Registered property factor businesses providing services in constituents' local areas.


https://www.pmas.org.uk/pmas-services/property-management/
https://underoneroof.scot/articles/1108/Owners_Associations/Property_Factors__Managers_
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Why do homeowners use property
factors?

As outlined later in this briefing, homeowners may be required to appoint a factor under
rules in the title deeds. This issue is dealt with in more detail in the SPICe briefing on Flats:
Management, Maintenance and Repair.

However, even if using a property factor isn't required, appointing a factor can sometimes
be a way of ensuring that property or land is maintained to a suitable standard.

For example, homeowners can sometimes feel that they don't have time to arrange or
carry out maintenance and repairs themselves (so-called "self factoring").

There might also be doubts about whether self-factoring will work in situations where few
homeowners actually live in their properties, or in housing estates with large grounds and
numerous owners. As noted in the SPICe briefing on Flats: Management, Maintenance
and Repair, there can be more general challenges in homeowners working together. For
example, in one block each flat owner might have very different priorities and resources.
Some may be keen to maintain or improve the building, whereas others may be unwilling
or unable to pay for this.

Appointing a factor can potentially provide access to the professional expertise needed to
ensure that a property is well-maintained.

Appointing a property factor does, however, involve a financial cost as management fees
will need to be paid. And it also means that homeowners will have to manage their
relationship with the factor in order to ensure that work is carried out to an appropriate
standard. Relationships between property factors and homeowners can also potentially
break down, for example if fees are considered to be too high or the work isn't carried out
to the required standards. Disputes can be dealt with by a specialised tribunal, which is
free to access.

There are therefore pros and cons in using a property factor. More details on the
advantages and disadvantages of using a property factor (and information on self-
factoring) can be found on the Under One Roof website.
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What are the main laws governing
factoring?

Various areas of law interact to govern the relationship between homeowners and property
factors. The three most important ones for homeowners are arguably:

1. The Property Factors (Scotland) Act 2011
This regulates the sector and includes three main elements:
» compulsory registration for property factors operating in Scotland
» a Code of Conduct with minimum standards which property factors have to follow

+ a dispute resolution system which allows homeowners to bring cases to the First-tier
Tribunal for Scotland (Housing and Property Chamber).

2. The rules in the title deeds and associated legislation

The title deeds (sometimes referred to as "title documents") are the legal documents
associated with a property which are held by Registers of Scotland. They indicate who
owns a property as well as which parts of a block of flats or housing estate are owned in
common. There may also be rules on the management of common property amongst
owners, including how decisions should be taken and how property factors should be
appointed or dismissed.

If flats' title deeds don't cover certain topics or are defective, then there are fallback rules in
the Tenements (Scotland) Act 2004 which can be used. The Title Conditions (Scotland) Act
2003 also contains rules which are of relevance to factoring, e.g. on the appointment or
dismissal of factors.

3. Contract law and the law of agency

There will almost always be some sort of an agreement between the property factor and
homeowners setting out the services to be provided (often this will be the "written
statement of services" required under legislation - see below- plus relevant terms and
conditions rather than a formal written agreement). As contract law governs agreements, it
will therefore be relevant to any disputes between factors and homeowners. In addition, as
factors act on behalf of homeowners (i.e. as their agents), the law of agency can also be
relevant.

The importance of each of these three areas of law will depend on the individual
circumstances of each case. For example, the scope of the title deeds will differ from case
to case as will the scope of the agreement between the factor and the homeowners.

More details are outlined in the following section of this briefing.


https://www.legislation.gov.uk/asp/2011/8/contents
https://www.gov.scot/publications/property-factors-scotland-act-2011-code-conduct-property-factors-2/
https://www.housingandpropertychamber.scot/apply-tribunal/property-factors
https://www.housingandpropertychamber.scot/apply-tribunal/property-factors
https://underoneroof.scot/articles/1076/Rules_that_apply_to_all_flats/What_are_Title_Deeds_
https://www.ros.gov.uk/services/order-deeds/what-title-documents-can-tell-you
https://www.ros.gov.uk/
https://www.legislation.gov.uk/asp/2004/11/contents
https://www.legislation.gov.uk/asp/2003/9/contents
https://www.legislation.gov.uk/asp/2003/9/contents
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The Property Factors (Scotland) Act 2011

The Property Factors (Scotland) Act 2011 ('the 2011 Act') has its origins in a Member's Bill
proposed by the Labour MSP, Patricia Ferguson, in 2007 2 , Which was introduced in
Parliament on 1 June 2010. 3

Prior to the legislation, there was no overarching regulation of the sector. The main aim
behind the Bill was to change this and to:

“ create a statutory framework which would protect Scottish homeowners who contract
with property factors”

Scottish Parliament, 2010%

The 2011 Act regulates various aspects of the property factor sector in Scotland and is a
key piece of legislation for both homeowners and property factors. It came into force on 1
October 2012.

Which organisations does the 2011 Act apply to?

The legislation applies to "property factors", a term which is defined in section 2(1) of the
2011 Act. In summary, the term covers bodies which:

* manage the common parts of land used to any extent for residential purposes; or
which

* manage or maintain land which is available for use by the owners of adjoining or
neighbouring residential properties and where the owners are bound by their title
deeds to pay for managing or maintaining the land.

There are also specific rules on how many people have to own/be able to use the land in
question. In essence this has to be two or more persons, or, in the case of land owned by
a local authority or a housing association, by them and at least one other person.

The definition of "property factor" is a wide one as the rules cover a wide range of
bodies which manage or maintain buildings containing flats or land used for residential
purposes (e.g. housing estates). This can include private businesses, local authorities
and housing associations.

10


https://www.legislation.gov.uk/asp/2011/8/contents
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There are, however certain qualifications to this definition. For example:

* Where the organisation isn't a local authority or housing association, the
management or maintenance of property/land has to be carried out "in the course
of that person's business" (Sections 2(1)(a) and (c) of the 2011 Act).

The Court of Session considered the meaning of this term in a recent case
involving a property developer which owned and rented out all of the flats in a
building except one and which billed the other homeowner for carrying out
maintenance of the common parts (Appeal by Proven Properties (Scotland) Ltd

against a decision of the Upper Tribunal).i

The court found that the phase "in the course of that person’s business" in the
2011 Act should be read as meaning "in the course of their business as
managers of the common parts of properties, rather than in the course of any
business." Therefore the developer wasn't a property factor under the 2011 Act
as, although it was a business, it wasn't acting as a property factor but was
instead carrying out maintenance in its role as developer and owner of the

majority of the properties in the development. S
» There are exceptions in section 2(2) of the 2011 Act, including for:

> those managing or maintaining property/land on behalf of a property factor
(businesses carrying out maintenance/work for a property factor are
therefore not covered); and

o owners' associations set up under the development management scheme
(this is a management scheme designed for larger developments which one
can opt into through rules in the Title Conditions (Scotland) Act 2003).

More details on the definition of "property factor" can be found in the Scottish Government
guidance "Property Factor Register Guidance: Am | a Property Factor." 6

What kind of property is covered?

The 2011 Act doesn't list specific types of property which are covered by the legislation.

Instead the definition of "property factor" in section 2(1) refers to two general types of
property which fall under the rules when managed by a factor:

1. "the common parts of land ... used to any extent for residential purposes"; and

2. "land which is available for use by the owners of any two or more adjoining or
neighbouring residential properties" where the owners are bound by their title deeds to
pay for managing or maintaining the land.

Management of the common parts of land covers flats (including, for example, traditional

i [2020] CSIH 22

11
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tenements, modern flats and four in a block properties) while the second part of the
definition is aimed at property factors who manage land on housing estates for
neighbouring residential properties.

Purely commercial properties are not covered. However, since common property only has
to be used "to any extent" for residential purposes, residential blocks which also contain
commercial properties may still fall under the rules. The most common example of this is
retail units on the ground floor of a block of flats. Depending on the circumstances, these
may also be covered by the rules in the 2011 Act. For an example see the First-tier

Tribunal's decision of 24 December 2018."

What are the rules on registration?

Anyone who wants to operate in Scotland as a property factor (as defined by section 2 of
the 2011 Act) first has to apply for registration online with the Scottish Property Factor
Register ('the Register'), a public register which is run by the Scottish Government.

It is an offence to operate as a property factor without being registered and without
reasonable excuse (section 12 of the 2011 Act). Unregistered property factors can be

reported to the Scottish Government or to the police. "8 addition, if a factor is refused
registration or is removed from the Register, then future charges or costs incurred by the
factor are no longer recoverable from homeowners (section 9(2) of the 2011 Act).

Applications for registration have to include information specified in section 3 of the 2011
Act. This includes the property factor's contact details, what type of organisation it is (e.g.
sole trader or limited company), who is in charge of the organisation and details of the
properties which will be managed. Further details of the information required is included in
the Property Factors (Registration) (Scotland) Regulations 2012 as amended.

The regulations also outline the registration fees which need to be paid. The fees depend
on the total number of properties which a factor expects to manage (and doesn't own
itself). They are currently set at the following levels:

» £200 for factors whose portfolio is 100 properties or less
« £750 for factors whose portfolio is more than 100 properties.

In order to be registered, property factors have to pass a "fit and proper person" test
(section 4(4)(a) of the 2011 Act). This involves an assessment whether persons directly
concerned with the control or governance of the property factor have:

» been convicted of offences involving fraud/dishonesty, violence or drugs
 practised unlawful discrimination under Part 2 of the Equality Act 2010

» contravened any provision of the law relating to tenements, property or debt (section 5
of the 2011 Act). °

If the registration is approved, it lasts for three years and factors are required to re-register

ii Case reference number FTS/HPC/PF/18/0157

12
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prior to that date. If they don't, they are removed from the Register (section 4(7)(a) of the
2011 Act).

Factors who are re-registering also have to pass the fit and proper person test to remain
on the Register. In addition they also have to demonstrate (section 4(4)(b) of the 2011 Act)
that, while registered, they have:

» complied with the Property Factor Code of Conduct;

» complied with any property factor enforcement orders made against the property
factor by the First-tier Tribunal; and

 taken steps to include their property factor registered number in documents sent to
homeowners.

The Scottish Ministers also have a general power to remove factors from the Register if
they do not meet the fit and proper person test, or if they haven't met any of the other three
elements mentioned above (section 8(1) of the 2011 Act). This includes the power to
remove factors from the Register under section 8(1) for technical reasons where the factor
is no longer a legal entity, for example, where the company in question has been dissolved
(the initial application requires the factor to specify their legal form - section 3(2)).

These powers were used in 2020 to remove the company Apex Property Factor Ltd from
the Register . 10 Two other property factors have been removed from the Register under

this part of the Act. " one property factor has also been refused entry to the Register. 12
In addition, nine property factors have been removed from the Register as they were no

longer a legal entity. ™

Registered factors have to notify the Register of information which needs updating due to
a change in circumstances. They also have to update property details no later than 3
months after the end of their financial year (section 7 of the 2011 Act).

There are currently 359 registered property factors broken down as follows:
* 18 local authorities

* 110 registered social landlords

» 231 private commercial property factors. 12

The Annual Update completed by property factors for 2021/22 indicates that 699,793
properties and 3,991 land records managed by property factors were added, or confirmed

as being the same. 12
More details on property factor registration can be found in:

* The Scottish Government's document: "Property Factors (Scotland) Act 2011 Guide to
Registration." 13 ; and

+ The mygov.scot document "Register as a property factor - How to register".

13
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What does the Code of Conduct do?

The Code of Conduct, which was recently revised, and which came into force on 16
August 2021, sets out the minimum standards which all registered property factors have to
comply with (Section 14(5) of the 2011 Act). It updates the previous Code of Conduct from
2012 ('the 2012 Code").

The rules in the Code of Conduct only apply to registered property factors. Consequently,
if a property factor does not register, or is removed from the register, it will not have to
comply with the Code of Conduct. However, as noted elsewhere in this briefing, it is an
offence to operate as a property factor without being registered and without reasonable
excuse.

Overarching standards of practice

The first requirement, introduced in the revised Code, is that factors comply with twelve
"overarching standards of practice". These cover areas such as levels of service,
communication, record-keeping and complaints handling. Other areas of the Code expand
on them in more detail.

Written statement of services

Another key part of the Code is the "written statement of services" which property factors
have to give homeowners. This is a summary of a factor's service delivery standards which
the First-tier Tribunal will consider when assessing whether the factor has complied with
the Code.

14
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Where the land is owned by the homeowners (i.e. the standard situation in flats), the
written statement of services must set out the following matters:

* Authority to act —

o the basis on which the property factor acts on behalf of all the homeowners
and;

o where applicable, a statement of any level of delegated authority, e.g.
financial thresholds for instructing works, and situations where the factor may
act without further consultation.

» Services — the type of core services provided by the property factor, including
target times, frequency of inspections and any services required in addition to
core ones.

* Financial and charging arrangements — information on fee structures (including
debt recovery procedures and late payment charges, billing arrangements, and
payments towards maintenance funds).

+ Communication and consultation — information on how homeowners can
access documents, policies and procedures (including complaints handling) and
the timescales and procedures for dealing with enquiries and complaints.

» Declaration of interest — a declaration of any financial or other interests (for
example, as a homeowner or landlord) in the land to be managed or maintained.

* Information on the 2011 Act and the duties it places on property factors

* Ending the arrangement - information on how homeowners can change or
terminate the arrangement and the procedure where another factor takes over
the management of the property.

Slightly different requirements apply for land-owning maintenance companies.
New property factors have to take all reasonable steps to ensure that a copy of the written
statement of services is provided to homeowners within a four week time-frame. If
substantial changes are made to the written statement of services, a copy needs to be
provided to homeowners at the earliest opportunity (in a period not exceeding 3 months).

Homeowners also have the right to request a copy of the latest written statement of
services at any other time.

Individual service standards
Property factors also have to comply with individual service standards relating to:
+ Good communication and consultation — This includes obligations:
o to provide contact details;

o to outline arrangements for reporting issues or making enquiries; and

15
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o to consult with homeowners where work incurs a charge (unless there is an
agreed level of delegated authority).

* Financial transparency — This includes obligations:

> to send homeowners a detailed financial statement of charges and work done at
least once a year;

> to keep homeowners' floating funds (i.e. funds for paying for minor regular
repairs) separate from property factors’ funds

o to put sinking/reserve funds (i.e. funds for paying for future major repairs) in an
interest bearing account; and

o to provide financial information on termination of the service/where a property
changes ownership.

* Debt recovery — This includes obligations:
> to have a clear written debt recovery procedure;
> not to have excessive or unreasonable charges for late payment; and

o to take reasonable steps to first recover unpaid charges from any homeowner
who has not paid their share of the costs where other owners are jointly liable for
debts.

Property factors are also not permitted to bring actions for debt in the courts, or to
continue to charge for late payments, where a homeowner has disputed the debt at
the First-tier Tribunal and the application is accepted by the First-tier Tribunal (these
actions need to be paused until the tribunal's final decision).

* Insurance — Property factors are required to have adequate professional indemnity
insurance (or the equivalent if the factor is a local authority or housing association).
Factors also have to meet certain standards where they arrange building or contents
insurance for homeowners.

* Repairs and maintenance — These include obligations on factors to:

> have procedures so that homeowners can notify them of matters requiring repair,
maintenance or attention;

o ensure that repairs and inspections are carried out to an appropriate timescale;
o ensure that a range of repair options are considered;

o ensure that the cost of the repair or maintenance is balanced with other factors
such as likely quality and longevity;

o demonstrate how and why they appointed contractors, including where they have
decided not to carry out a competitive tendering exercise or to use in-house staff;

> make documentation relating to tendering processes available for inspection;

o take reasonable steps to appoint contractors with public liability insurance;
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o disclose commission, fees or payments paid by contractors;
o disclose any financial or other interests in contractors appointed by them; and

o liaise with contractors to remedy any defects in any inadequate work or service
provided where requested by homeowners.

+ Complaints procedure — Property factors must have a written complaints procedure
which includes certain elements specified in the Code. Unless otherwise provided by
the title deeds, the procedure should be free. All correspondence (both written and
electronic) should be retained for three years. Written correspondence with
homeowners in relation to complaints should mention the possibility of bringing a case
to the First-tier Tribunal.

Although the service standards cover a wide range of matters, the Code doesn't set
the level of fees which factors are able to charge.

Some of the service standards can, however, be used, to assess whether property
factors are providing value for money.

That includes the obligations on financial transparency as well as those on repairs and
maintenance. In particular, the revised Code includes a new provision (rule 6.6.) partly
focused on value for money. It states that:

"A property factor must have arrangements in place to ensure that a range of
options on repair are considered and, where appropriate, recommending the
input of professional advice. The cost of the repair or maintenance must be
balanced with other factors such as likely quality and longevity and the property
factor must be able to demonstrate how and why they appointed contractors,
including cases where they have decided not to carry out a competitive tendering
exercise or use in-house staff. This information must be made available if
requested by a homeowner. "
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Title deeds and associated legislation
Title deeds

The title deeds to properties will often contain rules of relevance to the maintenance of
common property and the work of property factors. In particular:

1. They will often indicate which parts of the property are owned in common by all the
homeowners.

2. They will often contain so-called "title conditions" (known as "real burdens" or
"burdens") on the management of common property, including:

o obligations on owners to contribute to repairs and maintenance

o rules on how decisions should be taken (e.g. majority voting)

> rules on how repair and maintenance costs should be split between owners
o rules on the insurance of common property

o rules on whether maintenance funds can be refunded if a homeowner sells their
property

> rules on how property factors should be appointed or dismissed.

3. In some cases, the title conditions will also name a particular person or organisation
who must be appointed, or who has the power to decide who the property factor
should be.

Although there are certain exceptions in legislation, for example on the appointment or
dismissal of factors, the basic principle is that the rules in the deeds need to be followed.
In addition, as the rights in the title deeds are what are known as"real rights", they survive
transfers of ownership and therefore continue to apply after properties are sold.

The title deeds are therefore an important starting point in understanding homeowners'
rights and responsibilities (and their relationship with any property factor).

For more details on how title deeds and title conditions work see page 14 of the SPICe
briefing on Flats: Management, Maintenance and Repair.

See also the section on title deeds on the website Under One Roof.

Associated legislation

The title deeds may have gaps, defects or contradictions in their coverage of areas of
relevance to property maintenance. For example, they may not indicate how decisions on
maintenance should be taken amongst the owners or may not deal with how property
factors should be appointed.
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Where the title deeds don't deal with an issue or are defective, there are fallback rules for
"tenements" (i.e. flats) in the Tenements (Scotland) Act 2004 which apply. These are
known as the Tenement Management Scheme (TMS).

"Tenement" is defined in section 26 of the Tenements (Scotland) Act 2004 as:

“a building or a part of a building which comprises two related flats which, or more
than two such flats at least two of which— (a) are, or are designed to be, in separate
ownership; and (b) are divided from each other horizontally.”

This is a broad definition which in practice covers almost all buildings containing flats. For
details see the section on flats in the SPICe briefing on Flats: Management, Maintenance
and Repair

Among other things, the TMS:

1. Defines key terms, including what is known as "scheme property". In simple terms this
means the parts of a flat every flat owner is required to maintain. It covers three
categories:

o common property;
o parts that require joint maintenance under title conditions; and
o various structurally important parts of the building, however they are owned.

2. Describes how flat owners make decisions about scheme property - known as
scheme decisions. The general rule is that decisions can be taken by a majority vote -
this also includes the appointment and dismissal of property factors.

3. Explains how costs should be shared between owners.
4. Says what should happen when there are emergency repairs.

More details on the TMS can be found in the SPICe briefing on Flats: Management,
Maintenance and Repair

The rules in the TMS only apply to flats. However, there are also rules in the Title
Conditions (Scotland) Act 2003 which apply to property more generally. These are of
particular importance in the case of "land-owning maintenance companies" and where
homeowners are seeking to dismiss or change their property factor.
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Contract law

In addition to any obligations in the title deeds, there will also almost always be a written
agreement between the property factors and the homeowners.

Often the agreement will simply be defined in the written statement of services, which will
include the property factor's terms and conditions of service. However, there may also be a
written service agreement which homeowners have to sign.

Implied agreements are also possible. However, this is not the norm. Recently, in an
appeal case involving arguments that a property factor had been appointed by "custom
and practice", the Upper Tribunal stressed that the mere length of time that a factor has

worked for home owners is not in itself sufficient to establish an implied agreement.iii

Whatever the form of the agreement, in very general terms, contract law works on the
basis that agreements need to be followed. It is therefore crucial for homeowners to
understand what obligations their factor has agreed to.

As indicated elsewhere in this briefing, the terms of property factor agreements will also
have to comply with the requirements in the Code of Conduct.

In addition, as the primary obligation for dealing with repairs and maintenance rests with
the homeowners, with property factors acting as their agents, the law of agency may also
be relevant to disputes and the interpretation of contracts.

iii [2020] UT 26 UTS/AP/19/0033
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How does the dispute resolution system
work?

Grounds for bringing cases to the First-tier Tribunal

One of the key elements of the legislation (section 17 of the 2011 Act) is that homeowners
who have a dispute with a property factor can bring cases to a specialised tribunal which,

amongst other things, has jurisdiction over property factor disputes - the First-tier Tribunal
for Scotland (Housing and Property Chamber) (First-tier Tribunal).

The First-tier Tribunal consists of legal members and "ordinary members" who are
specialists in housing and land management issues. Since 1 December 2016, members
are appointed on the recommendation of the Judicial Appointments Board for Scotland
(JABS). It is headed by the Chamber President, currently Mrs Aileen Devanny, and is

based in Glasgow. 14
Cases can be brought to the First-tier Tribunal on two potential grounds:

1. that the property factor has failed to comply with the standards in the Code of
Conduct; or

2. that the property factor has failed to carry out the "property factor’s duties".

If cases deal with matters which occurred before the revised Code was introduced (on 16
August 2021), the First-tier Tribunal is able to consider the rules which applied in the past
as the revised Code does not operate retrospectively. See the information from the First-

tier Tribunal. 1°
"Property factor's duties" is defined in section 17(5) of the 2011 Act as:

"(a) duties in relation to the management of the common parts of land owned by the
homeowner, or (b) duties in relation to the management or maintenance of land— (i)
adjoining or neighbouring residential property owned by the homeowner, and (ii)
available for use by the homeowner."

The First-tier Tribunal explains that the term "property factor's duties" can include:

“ alleged breaches of the written Statement of Services ... or title deed conditions or a
factoring contract or contraventions of the law of agency. If the application is made on
the basis of breach of property factor duties, the homeowner will need to specify the
document or provision which the homeowner considers contains the duty which the
property factor has not met.”

First-tier Tribunal for Scotland (Housing and Property Chamber), 202216

Tribunal procedures

The legislation works on the basis that disputes will first be dealt with between the parties
(section 17(3) of the 2011 Act). No application can be made to the First-tier Tribunal
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unless:

1. the homeowner has notified the property factor in writing as to why they are of the
view that the factor has failed to carry out its duties or to comply with the Code of
Conduct; and

2. the property factor has refused to resolve, or has unreasonably delayed in attempting
to resolve the homeowner’s concern.

If a property factor has not been given a "reasonable opportunity" to resolve a dispute, any
complaint must be rejected by the First-tier Tribunal (Section 18(2)(b) of the 2011 Act). The
term "reasonable opportunity" is not further defined in the legislation.

To apply to the First-tier Tribunal, homeowners have to submit an application in writing and
include evidence of attempts to resolve the complaint (including correspondence) and a
copy of any written statement of services. Based on the appeal decision in Shields and
Blackley v Housing and Property Chamber, homeowners who have sold their property and
are no longer owners may also be able to apply in relation to past failures by a factor.

There is no fee for applying to the First-tier Tribunal (applications are free) and legal
representation is not necessary. One can therefore bring a case to the First-tier Tribunal
without legal support, although there may sometimes be merit in getting legal advice on
specific legal points, particularly if the costs can be shared amongst homeowners.

The Chamber President has, in principle, 14 days from receipt of the application to decide
whether to take the complaint forward. If the complaint is to be investigated, both parties
will be sent a so-called “Notice of Referral” asking whether they wish to deal with the
application by written representations or whether they wish to attend a hearing. The
Chamber President can also identify cases which are suitable for mediation in which case
the First-tier Tribunal must bring it to the attention of the parties . No in-house mediation
service is offered though and it is up to the parties to access mediation themselves.

If a complaint is taken forward, it will be dealt with by a tribunal comprising at least two
members: a legal member who acts as chairperson (a qualified solicitor or an advocate);
and an ordinary member - either a chartered surveyor or a member with experience in
housing and land related issues.

The First-tier Tribunal has the power to make inquiries, and can require the parties to
attend a hearing or produce documents or information. It also has powers to inspect the
land to which the application relates.

The First-tier Tribunal makes its decision by considering all the evidence. According to the
First-tier Tribunal's Information Guide on Applications about Property Factors:

“ The First-tier Tribunal will not normally give its decision on the day. It will usually be
sent out about 4 weeks after the hearing, along with a statement of reasons for the
decision. If it is a complex decision, a tribunal may require a longer timescale to
produce the written decision.”

First-tier Tribunal for Scotland (Housing and Property Chamber) , 202217
Decisions of the First-tier Tribunal are legally binding and are published on the First-tier
Tribunal's website. There is a search function based on the name of the property factor,

the property factor number, case reference number, or complaint type. There is, however,
no free search capability and it is not possible to search decisions on the First-tier
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Tribunal's website to look for those which include a particular word or phrase.

Decisions can be appealed to the Upper Tribunal on a point of law. 18

Further information on the process, including application forms, guidance on the
information needed to apply and rules of procedure can be found on the website of the

First-tier Tribunal. ' A more detailed summary of tribunal processes and procedures can
be found in the First-tier Tribunal's Information Guide on Applications about Property
Factors.

What are the First-tier Tribunal's enforcement
powers?

If the First-tier Tribunal decides that the property factor has failed to carry out the property
factor's duties or to comply with the Code of Conduct, it may make a “Property Factor
Enforcement Order” (PFEO) (Sections 19-21 of the 2011 Act).

PFEOs can cover either of two matters:

1. A requirement for the property factor to take action which the First-tier Tribunal is of
the view is necessary or,

2. Where appropriate, a requirement on the property factor to make a payment to the
homeowner which the First-tier Tribunal considers reasonable.

The PFEO has to state the period within which any action must be taken or any payment
made.

Before considering whether to issue a PFEO, the First-tier Tribunal has to give notice to
the property factor and consider representations from the parties.

The PFEO is the key method in the 2011 Act for sanctioning factors. It is important to note
though that the First-tier Tribunal does not itself enforce compliance with any orders which
it makes. As is the case in the courts more generally, if an order is not complied with (for
example payment is not made) individuals need to take enforcement action themselves.

This will involve instructing officers of the court - called sheriff officers - to take action. They
can, for example, use formal debt enforcement methods (called "diligence") to recover
money from the property factor. These include things like seizing money in a bank account
or goods (such as office equipment) belonging to the factor.

Sheriff officers charge fees (set in legislation) for the work they carry out. It is down to the
person instructing them to pay the fee. This money can be recovered from the person who
is the subject of the enforcement action, but only where it is successful. It is therefore
important to consider what assets are available before instructing enforcement action.

On this point the First-tier Tribunal's Information Guide on Applications about Property
Factors states
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“ Applying to the Tribunal is free of charge. If an Order is made that requires
execution, the party who was granted the Order would incur a cost to engage Sheriff
Officers to carry out the execution. The Tribunal does not carry out the execution of
any Orders they make.”

Although the initial execution of a PFEO is for the party in receipt of it, if the First-tier
Tribunal ultimately decides that a property factor has not complied with a PFEO then it
must serve notice of that failure to "the Scottish Ministers", i.e. the Scottish Government
(Section 23(2) of the 2011 Act). The Scottish Government then has the opportunity to
consider what action to take against this non-compliance (for example, as a last resort,
removing a property factor from the Property Factor Register). In addition, it is also a
criminal offence not to comply with a PFEO without a reasonable excuse (Section 24(1) of
the 2011 Act).

In a response to a recent freedom of information (FOI) request, the Scottish Government
explained that the First-tier Tribunal has made 58 notices of non-compliance with a PFEO

since the 2011 Act came into force. 2° The FOI response contains further information on
the Scottish Government's approach to non-compliance noting that:

“ This action taken may include keeping the property factor on the register but
continuing to monitor their compliance and encouraging them to comply with the code
of conduct (the Code); removing the property factor from the register; or refusing the

property factor from the register." The Scottish Ministers have the power to remove a
property factor from the register if they consider that the property factor is no longer a
fit and proper person or where the property factor has failed to demonstrate
compliance with either the property factor Code or any PFEO ... ... It is a criminal
offence for a property factor to fail to comply with a PFEO and it is for the First-tier
Tribunal to consider making a report to Police Scotland for prosecution in terms of
section 24 of the 2011 Act. A homeowner can also report any criminality to Police
Scotland and homeowners may also have recourse through the Sheriff Court.”

It appears that there have not yet been any prosecutions for failure to comply with a
PFEO. According to the Scottish Government's response to a parliamentary question on
the total number of prosecutions under the 2011 Act, one person was prosecuted (but not
convicted) in the Scottish courts in 2018-19 where the main charge was under the 2011

Act. 2! However, the case in question related to operating without registration. It did not
relate to failure to comply with a PFEO. 22

iv We understand from the Scottish Government that the final section of this sentence should actually read, "refusing the
property factor entry to the register".

24


https://archive2021.parliament.scot/help/769_799.aspx

Property Factors - Frequently Asked Questions, SB 22-72

What powers does the First-tier Tribunal not have?

Although the First-tier Tribunal can investigate whether property factors have complied
with the Code of Conduct or the property factor's duties, it is important to stress that it
does not have the powers to:

» dismiss or change a homeowner's property factor; or to

+ alter a homeowner's title deeds (for example to change the share of maintenance
which someone is required to pay).

Also, as indicated [cross reference], although the individual service standards cover
a wide range of matters, the First-tier Tribunal doesn't set the level of fees which
factors can charge.

What role do the courts have?

The First-tier Tribunal has a wide jurisdiction. It can consider breaches of the Code of
Conduct as well as the property factor's duties. This can involve issues linked to contract
law and the title deeds.

Consequently, in many cases other courts will not have a role in considering disputes
between homeowners and property factors about the service offered by factors.

There are, however, certain exceptions to this as the First-tier Tribunal does not have
jurisdiction over all disputes relating to factoring.

Examples where other courts can be relevant include:
» Cases brought by factors in the civil courts for the payment of debts

Factors who have not been paid for work done are able to bring actions in the courts
(normally the sheriff court) for the repayment of debts by homeowners. These actions are
not brought in the First-tier Tribunal.

There can therefore be situations where there is an ongoing action for the recovery of a
debt in, for example, the sheriff court which is then followed by homeowners bringing a
dispute to the First-tier Tribunal under the rules in the 2011 Act.

Rule 4.7 of the revised Code of Conduct is designed to deal with this issue. In effect, it
requires the factor to pause the action for debt if a case is brought in the First-tier Tribunal.
It states:

“If an application against a property factor relating to a disputed debt is accepted by
the First-tier Tribunal for consideration, a property factor must not continue to apply
any interest, late payment charges or pursue any separate legal action in respect of
the disputed part of the debt during the period from when the property factor is notified
in writing by the First-tier Tribunal that the application is being considered and until
such time as they are notified in writing of the final decision by the First-tier Tribunal or
the Upper Tribunal for Scotland (if appeal proceedings are raised).”
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The Code does not lay down the procedures for pausing any action for debt. The process
to be followed will depend on the individual circumstances of the case and whether or not
an court action to recover the debt has already commenced.

* Sheriff officers

As outlined elsewhere in this briefing, the enforcement of PFEOs is not a matter for the
First-tier Tribunal, but involves homeowners instructing officers of the court - called sheriff
officers - to take action. However, as noted, if the First-tier Tribunal decides that a property
factor has not complied with a PFEOQO, then it must serve notice of that failure to the
Scottish Government.

» Appeals against refusal to register or removal from the Property Factor Register

Appeals against decisions of the First-tier Tribunal can be made to the Upper Tribunal.
However, if a property factor is refused entry to the Register or is removed from the
Register by the Scottish Ministers, the appeal is to the sheriff court (section 11 of the 2011
Act).

» Enforcing title conditions or obligations under the TMS

Title conditions can be key to establishing what obligations apply to the maintenance of
land and blocks of flats. Where the title conditions are not being followed, it may be
possible to bring an enforcement action in the sheriff court. Enforcing obligations under the
TMS would also involve actions in the sheriff court. For details, see the SPICe briefing on
Flats: Management, Maintenance and Repair.

* Lands Tribunal for Scotland (‘the Lands Tribunal’)

The Lands Tribunal for Scotland (a specialised court which deals with various types of
dispute involving land or property) has powers in relation to the variation or discharge of
title conditions and can therefore be involved in cases involving property factors (Sections
32-37 and Part 9 of the Title Conditions (Scotland) Act 2003).
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How do you appoint or dismiss a property
factor?

The rules on appointing and dismissing property factors are very complex. They are not
dealt with by the 2011 Act. Instead, as outlined, one has to look at the title deeds in
conjunction with fallback powers in the Tenements (Scotland) Act 2004 ('the 2004 Act') for
flats and in the Title Conditions (Scotland) Act 2003 ('the 2003 Act') for land and property
more generally.

Appointing a factor

The deeds may outline a procedure for appointing a property factor, in which case they
should be followed. As indicated below, regardless of what the deeds say, section 64 of
the 2003 Act normally allows two-thirds of owners to appoint/dismiss a factor. This can be
useful if the deeds have particularly onerous requirements (e.g. unanimity).

If the deeds do not include rules on this issue, then the normal default rule in the TMS is
that a simple majority of the homeowners in a "tenement" (as defined in section 26 of the
2004 Act) can appoint a property factor as the appointment is a "scheme decision" (Rule
3.1.c). There is an equivalent power in the 2003 Act which applies to houses more
generally (Section 28(1)(a)).

Dismissing a factor

The steps necessary to dismiss a property factor will also vary according to what the title
deeds say. The following key points may be helpful:

1. The title deeds might give a procedure for dismissing a factor, for example two-thirds
of homeowners have to vote in favour of the move. In this situation, owners should
follow what the title deeds say (but see 3, 4 and 5 below).

2. The title deeds might not say anything about a procedure or are conflicting about the
procedure owners should use. Flat owners can then follow the rules in the Tenement
Management Scheme. As noted, these say that a property factor can be dismissed on

a vote of a simple majority (51%) of flat owners.' There is an equivalent power in
section 28 of the 2003 Act which applies to land more generally.

3. Regardless of what the title deeds say, section 64 of the 2003 Act states that two-
thirds of homeowners can vote not to use an existing factor and to hire a new one.
Section 64 is useful if the voting requirements in the title deeds are onerous - for
example, they say that the owners must agree unanimously (but see points 4 and 5
below).

4. Usually, section 64 cannot be used if a "manager burden", which gives someone the
right to be a factor or appoint a factor, exists. However, there is an exception to this
general rule for ex-council properties bought under the 'right to buy' legislation. See
also 5 below on time limits for manager burdens. For more information on manager
burdens, see the section on this in the SPICe briefing on Flats: Management,
Maintenance and Repair

5. Regardless of what the title deeds say on the duration of a manager burden, various
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maximum time limits on manager burdens are set by section 63 of the 2003 Act.

On point 5, the main rules in section 63 say that a manager burden comes to an end on
the earliest of the following dates:

 the point the manager burden says the burden comes to an end

+ the relevant date, which is three years (for sheltered or retirement housing), thirty
years (for homes bought from local authorities under the 'right to buy' legislation) or
five years (for other types of housing).

 the date owners of ex-council properties act together to dismiss the factor using
section 64 (as described in point 4 above)

» 90 days after the point the person who can be a factor, or appoint a factor, under a
manager burden stops owning a property in a development.

This an incredibly complex area of law and legal advice is strongly recommended.
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Land-owning maintenance companies

Background

Housing estates normally have areas of land which are used by, or benefit, all the
homeowners in the estate (for example, play parks, green spaces or drainage systems).

In the past the land was often owned by local authorities who were responsible for the
upkeep of these areas. However, for some time it has been common for the private sector

to be involved. 23

One approach involves "land-owning maintenance companies" purchasing the open
spaces from the developer (usually for no or minimal consideration) and agreeing to act as
property factor for the new estate when it is built. Residents are then required in their title
deeds to pay this property factor for managing and maintaining these areas. This involves
the inclusion of an annual charge as a condition in all of the title deeds of the individual
houses sold. Usually this is done by registering a “deed of conditions” in the property
register, i.e. a deed outlining the obligations which apply by reference when each property
is sold.

In broad terms, the result is that private companies:
1. may own the open spaces in housing developments; and

2. will normally require payment for the management and maintenance of these areas
based on conditions in the title deeds.

The financial advantage to housing developers of this approach is that they do not need to
pay local authorities the "commuted sum" for adopting the land and taking on the
maintenance of it in the future. The commuted sum is a capital payment representing

forecasted maintenance costs over a number of years (potentially up to 20 years). 24

Local authorities also do not have to consider how to finance the management and
maintenance of such land long term (e.g. through council tax), although the flip-side is that

they do not have the level of control over these areas which they would have if the land

was adopted by them. 25

How do the above rules apply to land-owning
maintenance companies?

Land-owning maintenance companies have to comply with the rules in the Code of
Conduct and the property factor's duties as they are specifically defined as "property
factors" in the 2011 Act (Section 2(1)(c)). Homeowners can therefore use these rules if
land-owning maintenance companies are not providing the desired level of service.

The rules on title conditions in the Title Conditions (Scotland) Act 2003 are also important
as land-owning maintenance companies are appointed through conditions in the title
deeds. However, although there have been cases in the courts, there is a lack of clarity on
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whether certain of these rules apply to land-owning maintenance companies. This is a
particular issue for the rules on dismissing property factors in sections 28 and 63 of the
2003 Act as they do not fit squarely with the situation where the factor is appointed by a
developer and owns the land which it manages. For a discussion of this issue see the

Lands Tribunal's Opinion in Marriott v Greenbelt Group Limited (paragraphs 73-78 )."

Inquiries into the system

Although land-owning maintenance companies need to comply with the Code of Conduct,
a crucial difference to most other property factors (for example, in flats) is that they own
the land which they maintain.

This fact means that it can be very difficult in practice to switch property factors in this
situation. Even if the factor can be dismissed under the rules in the 2003 Act, which is
uncertain, they will retain ownership of the land. It will not revert to the homeowners
without some sort of sales process or agreement with the factor (or the local authority
agreeing to adopt the land).

As a result, the system has been the subject of criticism for many years with homeowners

arguing that it sets up a "private monopoly" on spaces used by them. 26 | contrast, land-
owning maintenance companies take the view that, as landowners, they have a key role in
managing these open spaces and that it is not clear that homeowners or local authorities
would be able to provide a better service. For details see, for example, Greenbelt Group

Limited's response to the Justice Committee's inquiry into the 2003 Act. 21
There have been various political debates and inquiries into the system over the years.

In September 2007, for example, there was a Members' debate in the Scottish Parliament
on the maintenance of common land on Scottish housing estates. 28

This was followed by a number of inquiries by the following bodies:
* The Office of Fair Trading

The then competition authority, the Office of Fair Trading (OFT), conducted a market study

into the Scottish property management market in 2009, 29 which also examined land
maintenance. It concluded, amongst other things, that consumers were experiencing:

“ particularly extreme barriers to switching land maintenance suppliers when
ownership of open spaces had been transferred to private companies.”

The OFT recommended that Consumer Focus Scotland support a test case in the courts
in order to assess whether the rules in the 2003 Act might be an effective way of changing
the supplier of land maintenance services. However, shortly thereafter, the UK
Government decided to transfer Consumer Focus Scotland’s functions to Citizens Advice
Scotland and the test case did not proceed. Consumer Focus Scotland did, however,
publish a legal opinion on how the rules on title conditions in the 2003 Act might apply to

land maintenance companies. 30 A privately funded test case on the scope of the 2003 Act
was ultimately brought in 2014 and other cases have followed.

v Case Reference: LTS/TC/2014/27
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* The Scottish Government

The Scottish Government carried out a consultation into the management of land on
private housing estates in 2011 which examined possible options for change including

amending the rules for dismissing factors in the 2003 Act. 31
* The Scottish Parliament

In March 2013, the Justice Committee conducted a short inquiry into the effectiveness of
the provisions in the Title Conditions (Scotland) Act 2003 in relation to the appointment

and dismissal of property factors. 32

In its report the Committee made a number of recommendations for change. 33 The
Scottish Government responded to this report in a letter dated 4 September 2013. 34

Amongst other things, the Scottish Government’s response recommended the preparation
of a Voluntary Code of Practice on dismissing and replacing land-owning maintenance
companies. The response stated that:

“24. The Government accepts, however, that it is not easy for consumers to dismiss
and replace land-owning LMCs. This was the key issue covered in the 2011
consultation. In broad terms, there are now three options for the Government: do
nothing; invite land-owning LMCs and consumer bodies to work with the Government
on a Code of Practice on dismissing and replacing land-owning LMCs; or legislate. 25.
The Government has concluded that doing nothing is not an option, given the
concerns in this area, including concerns mentioned by the Committee. The
Government has also concluded that, at the moment, it would be preferable to
prepare a Code of Practice on dismissing and replacing land-owning LMCs, rather
than legislate. The Government has a number of reasons for taking that view:

» The Property Factors (Scotland) Act 2011 has had a significant impact on land-
owning LMCs.”

* ltis unclear that legislation would be any more effective than a Code of Practice
in relation to the dismissal and replacement of land-owning LMCs.”

* As the 2011 consultation and the Committee’s report noted, some sort of
provision would be needed in relation to the ownership of the land being
maintained. Inevitably, this would make any legislation in this area more complex.

26. Preparing a Code of Practice does not rule out legislation in future if the Code of
Practice should turn out to be ineffective. The Government will review the
effectiveness of the Code of Practice after it has been operating for three years and
will provide a report to the Committee on the outcome of this review.”

The response also agreed that a test case on the enforceability of title conditions in this
area would be helpful.

Cases in the courts

In September 2014, Mr and Mrs Marriott of Greenbelt Group Action took a case at the
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Lands Tribunal against their property factor Greenbelt Group Limited. Greenbelt managed
land in a housing development in Menstrie where the Marriotts lived. The homeowners
there were required to pay Greenbelt for maintenance of the common areas in the deed of
conditions which were part of their title deeds.

Although the Marriotts ultimately won the case, 33 the Lands Tribunal only accepted one of
legal arguments which they made, i.e. that the title condition in question was invalid due to
uncertainty because the common areas were not readily identifiable in the deed of
conditions.

The arguments which the Lands Tribunal did not accept were that:

» The relationship between the burden to make the payment for the common areas did
not relate in some way to the burdened property (i.e. the Marriotts' property) as
required by section 3(1) of the Title Conditions (Scotland) Act 2003.

In essence, the Marriotts’ argument was that homeowners on the estate actually had
no legal right to use the common areas. However, the Lands Tribunal took the view
that the properties were related since the maintenance of the common areas
preserved the overall amenity and value of the homeowners’ land.

» The title conditions created an unlawful monopoly in breach of section 3(7) of the
2003 Act (the Lands Tribunal's view was that the ownership of land is inherently
monopolistic and hence not unlawful in this case).

It was an unreasonable restraint of trade contrary to section 3(6) of the 2003 Act.
It was an illegal abuse of a dominant position under UK competition law.

The case was therefore only won on a relatively narrow ground which, in itself, doesn't
affect the validity of the land-owning maintenance model. The Lands Tribunal emphasised
this at the end of its judgment noting that:

“[177] The applicants fought this case on a very wide front but (on the majority view)
have been successful only on a relatively narrow and technical issue. As an attack on
the land-owning model per se it has failed. The applicants have succeeded not
because of any structural flaw in the model but because the benefited land property
[sic] was not adequately identified in the constitutive deed.”

Lands Tribunal for Scotland, 20153°

Subsequent cases have followed this trend. For example, in the Sheriff Appeal Court case

of Greenbelt Group Ltd v Walsh & Others"' in 2019, the court held that title conditions
obliging the residents to pay for maintenance did not create a monopoly as the factor's
right to maintain the land arises from its ownership of the land itself.

Vi [2019] SAC (Civ) 9

32


https://www.greenbelt.co.uk/
https://www.legislation.gov.uk/asp/2003/9/contents
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2019-sac-(civ)-009.pdf?sfvrsn=0
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2019-sac-(civ)-009.pdf?sfvrsn=0
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2019-sac-(civ)-009.pdf?sfvrsn=0
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2019-sac-(civ)-009.pdf?sfvrsn=0

Property Factors - Frequently Asked Questions, SB 22-72

The above cases have arguably reduced the options for using the courts to challenge
maintenance payments to land-owning maintenance companies. Legal challenges are
still possible, however, although legal advice is needed as this is a very complex area
of law.

It is also worth noting that certain property factors may have policies which in principle
allow homeowners to purchase land held by land-owning maintenance companies.
See, for example, Greenbelt's Consumer Choice Policy.

Voluntary Code of Practice

As court judgments have been limited in scope, the Voluntary Code of Practice proposed
by the Scottish Government in 2013 will be of importance to the sector and homeowners
wishing to dismiss land-owning maintenance companies.

Work on the Code was paused while the Marriott test case was being considered by the
Lands Tribunal. The Lands Tribunal ruled in this case at the end of 2015.

At the moment it is not clear when the Voluntary Code of Practice will be published.

On 30 June 2022, Ash Regan MSP, the then Minister for Community Safety, responded to
a parliamentary question on the time-frame for drawing up the Voluntary Code as follows:

“ The Scottish Government has prepared a draft Voluntary Code of Practice on
dismissing and replacing land-owning land maintenance companies. To ensure that
the draft Code is fair and workable for all users we will seek views from consumer
facing bodies and land owning land maintenance companies before we progress to
publication. Plans for engaging are underway.”

Scottish Parliament, 202236

Where to find more information?

Other sources of information include:

» The website of Under One Roof (a charity which provides impartial advice on repairs
and maintenance for flat owners in Scotland)

* The website of Shelter Scotland
» The website of the First-tier Tribunal for Scotland (Housing and Property Chamber).

Under One Roof offers a free information service for more complex questions, as does
Shelter Scotland.

The Property Managers Association Scotland (PMAS) can also be contacted for
information on the role of property factors.
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