¥ " _ , The Information Centre
ii The Scottish Parliament S PI Ce el Fiosrachaidh

\ f

: /

Parlamaid na h-Alba

SPICe Briefing
Paipear-ullachaidh SPICe

Assisted Dying for Terminally lll Adults
(Scotland) Bill - Republished

Kathleen Robson and Abigail Bremner

-

The Assisted Dying for Terminally
[l Adults (Scotland) Bill seeks to
legalise assisted dying for adults
with a terminal illness. This briefing
outlines the current law in Scotland
in relation to assisted dying as well
as the policy background to the
Bill. It also explores public opinion
and assisted dying internationally.

It then goes on to detail the Bill’s
provisions as well as some of the
issues raised in the Health, Social
Care and Sport Committee’s call
for views.

4 November 2024
24/49




Assisted Dying for Terminally Ill Adults (Scotland) Bill - Republished, 24/49

Contents

Summary

Introduction

9

Assisted Dying Terminology

The Current Law on Assisted Dying

The Current Law on Murder and Culpable Homicide

How the Current Law May Apply to Assisted Dying

The Law in England and Wales

How the Current Law May Apply to Healthcare Professionals

Assisted Dying and Human Rights Considerations

Rights under the European Convention on Human Rights and assisted dying

How the UK courts and the European Court of Human Rights have approached
Article 8 and assisted suicide

History of Assisted Dying Legislation in Scotland

Assisted Dying in the Rest of the UK and Crown Dependencies

Assisted Dying Internationally

Australia

Canada

Oregon

End of Life Decisions in Scotland

Public Opinion

Consultation on the Current Bill

Member's Consultation

Scottish Government's Position on the Bill

Health, Social Care and Sport Committee's Consultation

The Bill's Provisions

Eligibility
Key Issues

Procedure and Safeguards
Key Issues

Provision of Assistance to End Life
Key Issues

Civil and Criminal Liability
Key Issues

Death Certification
Key Issues

10
12
12
14
15
16
18
18

19
21
24
25
27
30
33
36
39
43
43
44
44
48
48
49
50
56
57
57
59
60
60
61



Assisted Dying for Terminally lll Adults (Scotland) Bill - Republished, 24/49

Reporting and Monitoring 61
Key Issues 62
Conscientious Objection 63
Key Issues 64
Financial Memorandum 66
Key Issues 68
Legislative competence 70
The legislative competence of the Scottish Parliament 70
The approach taken in the Bill around legislative competence and the practical
consequences for the implementation of the Bill 71
Competing views on legislative competence 73
Bibliography 75




Assisted Dying for Terminally Ill Adults (Scotland) Bill - Republished, 24/49

Summary

The current law on assisted dying

The current law on assisted dying has been argued to be unclear. There is no specific
offence of dying by suicide in Scotland and therefore - unlike in England and Wales - no
specific offence of assisting someone to commit suicide.

However, where someone's actions lead directly to the death of another person, they can
be charged with offences as serious as murder or culpable homicide.

A recent human rights challenge to the lack of specific guidance on the approach
prosecutors would take in assisted dying cases in Scotland was unsuccessful. However,
one of the judges expressed the clear view that neither supplying drugs to someone intent
on dying by suicide nor travelling with someone who intended to die by suicide abroad
were criminal matters in Scotland.

However, the position of doctors assisting their patients to die may be more tricky. A key
factor is the relationship of trust and mutual respect between a doctor and their patient. In
England and Wales, the fact that the suspect was a healthcare professional and the victim
was in their care is one of the factors which may support prosecution in cases of assisting
someone to commit suicide.

Assisted dying and human rights

The courts in the UK - as well as the European Court of Human Rights - have recognised
that the right to decide how and when to die is protected by Article 8 of the European
Convention on Human Rights. However, states have wide discretion to set the law in this
area, including ensuring protection for vulnerable people.

The law in England and Wales has not yet been found by the courts to breach human
rights. However, the Director of Public Prosecutions has been required to provide more
clarity as to when people could be prosecuted for assisting someone to commit suicide.

History of Assisted Dying Legislation in Scotland

This is the fourth attempt to legislate for assisted dying and the third Bill to be introduced in
Scotland.

Each Bill has shared certain features such as a minimum age of 16 and the involvement of
doctors in the assessment process. However, areas of evolution include; a narrowing of
the eligibility criteria to terminal iliness, shortening the period of reflection to 14 days,
inclusion of a conscientious objection clause, creation of an offence for coercion and
specifying the means of death.

Assisted Dying in the Rest of the UK and Crown Dependencies

Other parts of the UK are currently considering proposals to introduce assisted dying,
including two recently introduced Bills at Westminster. Jersey and the Isle of Man are also
actively considering proposals.

Assisted Dying Internationally



Assisted Dying for Terminally lll Adults (Scotland) Bill - Republished, 24/49

We identified 30 jurisdictions which already have some lawful form of assisted dying and
an additional 10 which are currently considering proposals. Key differences in the models
pursued include eligibility and whether it is limited to people with terminal illnesses or
suffering more broadly, and the type of assistance physicians can give.

End of Life Decisions in Scotland

There are around 63,000 deaths annually in Scotland and the most common causes are
heart disease, lung cancer and cerebrovascular disease.

Around 89% of those who died had a palliative care need but previous audits have found
not everyone who needs palliative care will receive it. Marie Curie estimates 1 in 4 people
who need palliative care do not receive it.

Other end-of-life practices which can take place in Scotland include; continuous deep
sedation, higher doses of painkillers to alleviate pain but which may also hasten death
(known as the 'doctrine of double effect'), as well as the refusal and withdrawal of
treatment. It is unclear how common such practices are.

Dignitas has reported that, in 23 years, they are aware of 16 people from Scotland having
an assisted death at its assisted dying facilities in Switzerland. Analysis by the Office for
National Statistics found that a diagnosis or first treatment for certain conditions was
associated with an elevated rate of death due to suicide.

Public Opinion

Polls generally show that the majority of Scottish and British people are supportive of
changing the law to assist in the suicide of someone who is terminally ill. However, this
support tends to drop when the question asks about a change in the law to allow assisting
someone who is suffering from an incurable condition but not a terminal iliness.

The public also tends to be more supportive of proposals which involve doctors. However,
opinion within medics is divided. Surveys have found that doctors are more supportive of
prescribing drugs for assisted dying, than administering them. But opinion is still divided
and the largest proportion would not be willing to participate in either. Support also differs
between specialities, with doctors in palliative medicine, clinical oncology and geriatric
medicine least likely to support a change in the law. Doctors in anaesthetics, emergency
medicine and intensive care medicine were more supportive of a change in the law.

Consultation on the Current Bill

Liam McArthur MSP undertook a consultation on the draft Bill and received 14,038
responses. It found 76% of respondents were fully supportive of the proposed Bill and a
further 2% were partially supportive. 21% of respondents were fully opposed and 0.4%
were partially opposed. Please note that respondents were self-selecting and so the
results cannot be considered as representative of Scottish opinion.

The Health, Social Care and Sport Committee undertook two calls for views on the Bill as
introduced. These were a short survey for people who wished to express general views
about the Bill as a whole, and a detailed call for views for those who wished to comment
on specific aspects of the Bill. Again, please note that respondents were self-selecting and
so the results cannot be considered as representative of Scottish opinion.

The Committee received 13,820 responses to the short survey and 7,236 responses to the
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detailed call for views. A qualitative analysis of the detailed call for views was undertaken
and the main themes to emerge are included in the key issues sections of the briefing.

Both calls for views were analysed for the main factors influencing people's opinions on
the Bill. This found that those in support of the Bill were more likely to choose reducing
suffering, personal dignity and personal autonomy . While those opposed to the Bill chose
the sanctity of life, the risk of coercion of vulnerable people and the risk of devaluing the
lives of vulnerable groups.

The Bill's Provisions
Eligibility

The Bill defines someone as terminally ill if they ‘have an advanced and progressive
disease, illness or condition from which they are unable to recover and that can
reasonably be expected to cause their premature death’. An adult is defined as someone
aged 16 or over. To be eligible a person would also need to have capacity and have been
resident in Scotland for at least 12 months and be registered with a GP practice.

Key issues raised in relation to this part of the Bill included the breadth and clarity of the
definition of terminal illness, the lack of a prognostic timescale, the age of eligibility and
how capacity will be assessed.

Procedure and Safeguards

The Bill describes a three-stage process which would be in place for those wishing to have
an assisted death. It also sets out various safeguards, including assessment by two
doctors involving an assessment of eligibility, capacity and coercion, as well as a period of
reflection. There is also the option of a referral to specialists.

Key issues raised in relation to this part of the Bill included; the length of the period of
reflection, how coercion will be assessed and which professionals will provide assistance.

Provision of Assistance to End Life

The Bill authorises a medical practitioner or authorised health professional to provide an
eligible adult with a substance with which they can end their own life. What this substance
is would be set out in regulations. The accompanying documents to the Bill emphasise that
the substance would need to be self-administered.

Key issues raised in relation to this part of the Bill included; the evidence around
substances used in assisted dying, the potential for complications, what type of assistance
can be given and whether different means of administration would be allowed.

Civil and Criminal Liability

The Bill would exempt healthcare professionals from criminal and civil liability when they
aid an assisted death, so long as the assistance complies with the Bill's provisions. It
would continue to be a criminal offence to end someone's life directly. There is also no
change in the law for any action to assist dying outside of the process provided for in the
Bill. The Bill would also make it an offence to coerce or pressure a terminally ill adult into
an assisted death.

There were few comments on this part of the Bill but Police Scotland highlighted the
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factors they would consider important when conducting an investigation into a possible
offence under the Bill.

Reporting and Monitoring

The Bill contains several reporting and monitoring requirements. These include a
requirement for Public Health Scotland to collect data on assisted dying and for the
Scottish Government to lay a report annually before the Scottish Parliament.

The Bill would also require the Scottish Government to review the operation of the
legislation within five years and lay a report before the Scottish Parliament.

Key issues in relation to this part of the Bill included several suggestions around the type
of data that should be collected, and suggestions around when the review period should
take place.

Conscientious Objection

The Bill requires the direct involvement of medical practitioners and authorised health
professionals in the assisted dying process. However, it also includes a provision allowing
individuals to opt out as a matter of conscience.

Key issues raised in relation to this part of the Bill included who and what activities the
conscientious objection would apply to, and concerns about how it might work in practice.

Financial Memorandum

The costings for the Bill are based on estimates that there will be 25 assisted deaths in the
first year, rising to up to 400 deaths by year 20. This is also based on an assumption that
33% of people who enter the process will not proceed.

The Financial Memorandum calculates that the main costs of the Bill would fall on the
health service and will come from clinician's time, staff training and the substances used to
end life. The estimated health service costs range from £208,795 - £221,254 in the first
year to £141,755 - £342,973 by year 20. There are other less substantial costs expected
for the Scottish Administration.

The Financial Memorandum also details that there may be some savings from the reduced
cost of care and the reduced cost of accessing services such as Dignitas.

Overall, the Financial Memorandum concludes that the Bill is likely to be 'effectively cost
neutral'.

Key issues raised in relation to the Financial Memorandum include a potential
underestimate of training costs and the extent to which costs can be borne within existing
budgets.

Legislative competence and the Bill

Full implementation of the proposals in the Bill may require action which is currently
outwith the legislative competence of the Scottish Parliament. Key areas of concern are:

+ the specification of the drugs used to end life, which may be covered by the reserved
matters of misuse of drugs, and medicines, medical supplies and poisons
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 the conscientious objection clause, training requirements and treatment of second
opinions, which may be covered by the reserved matter of regulation of the health
professions.

The Member in charge of the Bill has called on the Scottish Government to work with the
UK Government to address these issues if the Scottish Parliament supports the general
principles of the Bill at Stage 1.
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Introduction

Liam McArthur MSP introduced the Assisted Dying for Terminally Ill Adutls (Scotland) Bill 1
('the Bill) in the Scottish Parliament on 27 March 2024. The Health, Social Care and Sport
Committee was designated as lead committee for Stage 1 consideration of the Bill on 16

April 2024.

The Bill and its accompanying documents are available on the Scottish Parliament
website.

The policy memorandum to the Bill sets out the following policy objective:

“ The aim of the Assisted Dying for Terminally Il Adults (Scotland) Bill is to allow
mentally competent terminally ill eligible adults in Scotland to voluntarily choose to be
provided with assistance by health professionals to end their lives.”

The policy memorandum also goes on to explain:

“ The Bill establishes a lawful process for an eligible person to access assisted dying,
which is safe, controlled and transparent, and which the Member believes will enable
people to avoid the existential pain, suffering and symptoms associated with terminal
illness, which will in turn afford the person autonomy, dignity and control over their end
of life”
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Assisted Dying Terminology

Assisted dying suffers from a confusion of terminology, with different terms often being
used interchangeably. There are no universally agreed definitions of any of the terms in
question, however, some of the most frequently used terms are ‘assisted suicide’ and
‘euthanasia’. These are commonly understood to mean:

» Euthanasia - (also sometimes referred to as ‘mercy killing’) the deliberate taking of
another person’s life to relieve their suffering.

 Assisted suicide - the situation where a competent person ends their own life but with
the assistance of another person to perform the act, for example by providing the
means to do so.

The distinguishing characteristic between the two is who carries out the act which brings
about death. In assisted suicide, it is the person seeking death who carries out the final
act, whereas euthanasia requires another person to perform the act that will lead to death.
However, the term ‘euthanasia’ has become very emotive and its application is
contentious. Assisted dying can also be viewed on the basis of the key distinguishing
factors of whether the individual consented or not, and whether the death was brought
about through active or passive means. The different categories are explained in more
detail below:

1. Consent
» Voluntary - meaning carried out at the request of the person in question.

* Non-voluntary - which refers to the situation where the person is unable to express a
decision on the matter, for example because of severe brain damage or dementia or
because they are in a permanent vegetative state.

* Involuntary - which refers to the situation where the person in question is competent to
consent to his or her own death but does not do so, either because he or she was not
asked or because his or her choice to live was ignored.

2. Means of death

» Active - where there is a positive action to end life, such as injecting a lethal
substance into a person.

» Passive - where there is an omission of an act, for example the withdrawal or
withholding of treatment.

Figure 1 illustrates different forms of assisted dying based on the above factors. The term
‘assisted dying'’ is being used in this briefing to generally describe ways of hastening
death. As a result, figure 1 includes suicide, but it is recognised that some may not
consider this to be an ‘assisted’ death in the sense that no other individual is involved at
any point.

10



Types of Assisted Dying

Voluntary

Carried out at the request of the
individual.

Refusal of medical treatment
by a mentally competent adult.

Refusal of medical treatment by a
mentally competent adult in
respect of future specified
circumstances (e.g. via an
advance decision or ‘living
will').

Action of the individual brings
about death.

Action of the individual brings
about death but with some
assistance fromanother person to
achieve death.

Action of another brings about
death, e.g. administration of a
lethal -substance.
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Non Voluntary

The person is unable to express an
opinion on the matter.

Decision to withhold /withdraw
medical treatment.

Permissible if it is in the patient's
best interests and further treatment
would be futile.

Active

Action of another brings about
death e.g. overdose of
painkilling drugs.

Involuntary

The person is competent to make
a decision but has not been asked
or their choice has been ignored.

Decision to withhold /withdraw
medical treatment

Action of another brings about
death e.g. overdose of painkilling
drugs.

11



Assisted Dying for Terminally Ill Adults (Scotland) Bill - Republished, 24/49

The Current Law on Assisted Dying

It is not against the law to die by suicide in Scotland. It therefore follows that, unlike
in England, there is no specific offence relating to assisting in the suicide of another
person. However, beyond that, the law is unclear.

There has been concern that, depending on the circumstances, someone assisting a
suicide may faces charges as serious as culpable homicide or murder.

This section of the briefing looks at
» the current law on murder and culpable homicide
* how the current law may apply to assisted dying

* how the current law may apply to doctors

the law in England and Wales

assisted dying and human rights considerations.

The Current Law on Murder and Culpable Homicide

Someone whose actions lead to the death of another could be charged with murder
or culpable homicide

The distinction is important as murder carries a mandatory life sentence, whereas the
court has complete sentencing discretion where someone is found guilty of culpable
homicide. There are examples of outcomes ranging from a life sentence to admonishment
(where the accused is warned not to offend again).

The Stair Memorial Encyclopaedia (a leading text on Scots law) defines murder as follows
(Criminal Law, paragraph 222):

“ Murder is constituted by any wilful act causing the destruction of life, whether
(wickedly) intended to kill, or displaying such wicked recklessness as to imply a
disposition depraved enough to be regardless of consequences.”

Broadly speaking, the element that differentiates murder from culpable homicide is
the state of mind of the accused.

The technical term for this in Scots law is "mens rea".

For murder, the Crown Office and Procurator Fiscal Service (COPFS) must be able to
prove the accused had a wicked intention to Kill or was so reckless in relation to their
actions as to not care about the likely consequence of death.

Where death is the result of someone’s actions but they had no deliberate intention to Kill,
the appropriate charge will usually be culpable homicide. For example, where death
results from an assault (which was not sufficiently reckless to meet the requirements for
murder), the charge will usually be culpable homicide. This is because an accused who
only intends to hurt a victim lacks the mens rea for murder.

12
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The defence of diminished responsibility can reduce a murder charge to culpable
homicide

A charge of murder is reduced to culpable homicide where an accused successfully raises
the defences of provocation (not discussed further) or diminished responsibility.
Diminished responsibility is where someone's ability to control their conduct is
“substantially impaired by reason of abnormality of mind” (from the Criminal Procedure
(Scotland) Act 1995 Section 51B)..

There are other defences to murder and culpable homicide, including self-defence.

The actions of the accused must lead directly to the death of the victim for a
homicide charge to be appropriate

It is key for a charge of murder or culpable homicide to be successful that the accused’s
actions directly caused the death of another person. This is referred to as causation.

The courts in England have found that, where a mentally competent adult makes an
autonomous decision to ingest illegal drugs, the chain of causation between the supply of
those drugs by an accused and any death which may result, will usually be broken. Thus,
the supplier of the illegal drugs will not usually meet the requirements to be charged with
murder or manslaughter.

However, the courts in Scotland have not been so clear. In a decision relating to two cases
involving the supply of illegal drugs, the High Court of Justiciary found that acts of the
victim could leave the chain of causation unbroken. It stated (MacAngus v HMA [2009]
HCJAC 8, paragraph 42):

“ These Scottish authorities tend to suggest that the actions (including in some cases
deliberate actions) of victims, among them victims of full age and without mental
disability, do not necessarily break the chain of causation between the actings of the
accused and the victim's death. What appears to be required is a judgment
(essentially one of fact) as to whether, in the whole circumstances, including the inter-
personal relations of the victim and the accused and the latter's conduct, that conduct
can be said to be an immediate and direct cause of the death.”

Nevertheless, the later civil court case of Ross v Lord Advocate (discussed in the section
on How the current law may apply to assisted dying) seems to suggest that, in an assisted
suicide situation, an independent decision to consume drugs made by a competent adult
will break the chain of causation.

The Crown Office and Procurator Fiscal Service has significant discretion in how it
chooses to prosecute criminal cases

This is referred to as prosecutorial discretion. It is entirely up to the Crown to decide
whether to bring charges against an individual and which charges to bring. The Crown also
decides whether to accept a plea in defence (eg. of diminished responsibility) or to
abandon proceedings (eg. because it is no longer in the interests of justice to continue the
prosecution).

It is therefore open to the Crown to charge an accused with culpable homicide rather than
murder — or indeed, not to charge them at all. The textbook Gordon’s Criminal Law in
Scotland (Volume 4, paragraph 31.01) refers to “unofficial factors” which may result in a
charge of culpable homicide rather than murder. These include infanticide, necessity and

13
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euthanasia.

The guiding factor in prosecutorial decisions made by the Crown Office and Procurator

Fiscal Service is the public interest. The Prosecution Code 2 provides an overview of the
issues Procurators Fiscal may take into account when reaching a decision about whether
a prosecution is in the public interest.

How the Current Law May Apply to Assisted Dying

Depending on the specific circumstances of the case, it may be possible to charge
someone who assists a suicide with a criminal offence. Options could include
charges as significant as murder or culpable homicide.

The Scottish Law Commission is currently reviewing the law on homicide. This review
does not include consideration of assisted suicide. However, in a discussion paper on the

mental element in homicide cases > , the Commission commented (paragraph 1.24):

“ We fully acknowledge that this area of the law continues to produce difficult and
delicate decisions where similar facts may result in either a prosecution for murder or
no prosecution at all.”

A murder charge in a recent euthanasia case

The case of Gordon v HMA ([2018] HCJAC 21) involved a situation where a husband
smothered his wife with a pillow. She was in significant pain due to respiratory problems
and had herself taken an overdose of painkillers. The husband’s motivation for his actions
was to end his wife’s suffering.

Crown investigations did not disclose sufficient evidence of diminished responsibility. Mr
Gordon was therefore charged with murder. However, during the course of the trial, further
evidence of the accused’s mental state came to light and the Crown accepted a plea of
diminished responsibility. The trial court imposed a sentence of three years and four
months in prison. However, this was substituted, on appeal, for an admonition.

A human rights challenge provides further clarity to the law on assisted dying

Ross v Lord Advocate (2016 CSIH 12) was a civil rather than criminal case. Mr Ross was
suffering from a number of physical conditions which made him reliant on others for his
care. He considered that, at some point in the future, he may wish to end his life but would
need someone to help him to do so. He was concerned that they could face criminal
charges as a result.

He brought a civil court case arguing that it was a breach of his right to a private and family
life (Article 8 of the European Convention on Human Rights) that the Lord Advocate had
not published a policy outlining how decisions on whether to prosecute would be made in
assisted suicide cases. This followed several English court cases on similar grounds.

Ultimately, the court rejected the claim that the Lord Advocate was required to publish a
policy on this issue. However, it made several statements which could be argued to clarify
the law in this area.

14
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It should be noted that these statements on the criminal law are made by one judge in the
course of civil court action. They would not be considered binding on a criminal court
considering the issue in practice. However, they may still be seen as offering useful clarity
to the law.

On the issue of providing drugs to someone who intended to die by suicide, Lord Carloway
said (paragraph 30):

“ Nevertheless, the voluntary ingestion of a drug will normally break the causal chain.
When an adult with full capacity freely and voluntarily consumes a drug with the
intention of ending his life, it is this act which is the immediate and direct cause of
death. It breaks the causal link between any act of supply and the death.”

And, on the matter of assisting someone to travel abroad to end their life, Lord Carloway
stated (paragraph 31):

“In the same way, other acts which do not amount to an immediate and direct cause
are not criminal. Such acts, including taking persons to places where they may
commit, or seek assistance to commit, suicide, fall firmly on the other side of the line
of criminality. They do not, in a legal sense, cause the death, even if that death was
predicted as the likely outcome of the visit. Driving a person of sound mind to a
location where he can jump off a cliff, or leap in front of a train, does not constitute a
crime. The act does not in any real sense amount to an immediate and direct cause of
the death”

The Law in England and Wales

Assisting a suicide is a specific offence in England and Wales. This catches actions
which are unlikely to be criminal in Scotland. There is also a specific role for the
Director of Public Prosecutions, which has led to a number of human rights
challenges in that jurisdiction.

Section 2 of the Suicide Act 1961 retains a specific offence of encouraging or
assisting a suicide

While section 1 of the 1961 Act abolished the offence of committing suicide, assisting in
the suicide of another person is still a specific offence under section 2. It has a maximum
penalty of 14 years in prison.

The crime of assisting a suicide is a wide one. The current offence covers any actions
which are intended to — and are capable of — encouraging or assisting another person to
commit or attempt to commit suicide.

This could include, for example, travelling abroad with someone to access assisted dying
in another country. It would cover supplying the drugs used by an individual to end their
lives.

Section 2 of the 1961 Act also requires that any prosecutions have the consent of
the Director of Public Prosecutions

The Director of Public Prosecutions is the head of the Crown Prosecution Service. This
body is responsible for most prosecutions in England and Wales, although it is also

15
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possible for other bodies, and private individuals, to bring prosecutions.

Note that the situation in Scotland is different as prosecutions here always require the
agreement of the Lord Advocate (the broad equivalent to the Director of Public
Prosecutions).

Requiring the consent of the Director of Public Prosecutions ensures that prosecutions will
only be brought where it is government policy to do so. A number of human rights cases in
England and Wales have also focussed on this role. Human rights in this context are
discussed in more detail in the section dealing with Assisted dying and human rights
considerations.

In the case of R (Purdy) v DPP ([2009] UKHL 45), the House of Lords found that the law in
England and Wales in this area was not sufficiently clear to meet human rights
requirements. It ordered the Director of Public Prosecutions to produce guidance outlining
what factors would be considered in reaching a decision about whether to prosecute
someone for assisting another person’s suicide.

In a further court case in 2014 (R (on the application of AM) v Director of Public
Prosecutions [2014] UKSC 38) considered the position of someone who was not a friend
or relative — such as a professional carer — who provided assistance to someone to end
their lives. During the course of legal action, the Director of Public Prosecutions confirmed
that, in circumstances where a relative would not be prosecuted under the policy, someone
who did not benefit from their actions would be unlikely to be prosecuted.

The current guidance — Suicide: policy for prosecutors in respect of cases of encouraging

or assisting suicide (2014) 4 _has been updated in light of the latter case. It lists a range
of factors which would support or indicate against prosecution.

The factors which may support a prosecution include:

that the victim was under 18

that the victim lacked the mental capacity to reach an informed decision

that the suspect pressured the victim to commit suicide

that the suspect was a healthcare professional and the victim was in their care
+ that the suspect had given support to more than one, unrelated victim.

The factors which may indicate against a prosecution include:

that the victim had reached a voluntary, clear and settled decision to die by suicide

that the suspect was motivated only by compassion

that the actions of the suspect were only of minor encouragement or assistance

that the suspect reported the suicide to the police and assisted their investigation.

How the Current Law May Apply to Healthcare

16
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Professionals

There are factors in the relationship between healthcare professionals and their
patients which make their role in assisted dying legally tricky.

Healthcare professionals such as doctors and nurses are recognised as having an
important relationship with their patients, which is often characterised as one of trust and
mutual respect. Doctors in particular are also recognised as often being in a position of
power over patients, in that they have access to knowledge and information which the
patient does not.

The special relationship between a healthcare professional and a patient may be a
factor which would make prosecution more likely

The Ross case (discussed in the section on How the current law may apply to assisted
dying) would appear to suggest that providing drugs to someone who has reached their
own decision to die by suicide is unlikely to be criminal. It also suggests that
accompanying someone abroad to commit suicide would not breach the criminal law in
Scotland. It isn’t clear if this means that healthcare professionals who act in these ways
would also be unlikely to face prosecution.

However, the guidance on prosecution for assisted suicide provided by the Director of
Public Prosecutions in England and Wales notes that having a professional relationship
with a victim in a healthcare context is one of the factors which may support a decison to
prosecute. This may be in recognition of the expectations of the relationship between
healthcare professionals and patients. There is no equivalent statement on the role of a
healthcare professional in Scotland.

An article from the Medical and Dental Defence Union of Scotland (MDDUS) S from 2023
notes that it is unaware of any prosecutions of doctors in the context of assisted dying. It
highlights two cases involving doctors in England who took an active role in supporting
suicides which led to investigation but not prosecution. However, it emphasises that any
doctor taking direct steps to end the life of a patient would likely face prosecution for
murder.

Healthcare professionals can make treatment decisions which end life

Nevertheless, it is within the law — and common in practice — for doctors to make treatment
decisions which end life. Doctors are able to decide to withdraw treatment which is futile,
such as artificial nutrition or hydration, or support for breathing. In contexts where the
wishes of the patient are unclear, they will usually seek court guidance on the appropriate
approach.

Doctors can also authorise treatment which may limit life, such as pain relief.

The contexts in which these medical decisions are made is discussed in more detail in the
section dealing with End of life decisions in Scotland.

Healthcare professionals also need to consider the standards expected of their
professional regulatory bodies

For example, the General Medical Council (GMC) is the professional regulatory body for
doctors. It sets professional standards for doctors. Where doctors fail to adhere to those
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professional standards they can, if conduct is serious enough, lose their right to practise.

The GMC provides guidance covering "When a patient seeks advice or information about

assistance to die" ® (2015). Broadly, this notes that doctors can discuss treatment options
with a patient and address concerns they may have about their condition. However,
requests from a patient for information about assisting them to end their lives should be
met with an explanation that this is against the law.

The GMC also provides "Guidance for the Investigation Committee and case examiner
when considering allegations about a doctor’s involvement in encouraging or assisting

suicide” 7 . This looks at its role in protecting the public and public confidence in the
medical profession. It discusses some factors to be considered in whether to investigate a
doctor’s fitness to practice.

Assisted Dying and Human Rights Considerations

There have been several cases in England — and one in Scotland — which have challenged
the law on assisted dying on human rights grounds. The courts have found that Article 8 of
the European Convention on Human Rights (ECHR) includes a right to decide how to die.
However, states have wide discretion in deciding how that right is exercised.

This part of the briefing looks at:
» Convention rights and assisted dying

* how the UK courts and the European Court of Human Rights have approached Article
8 and assisted suicide.

Rights under the European Convention on Human Rights and
assisted dying

The ECHR includes a right to life (Article 2) and a right to respect for private and
family life (Article 8). Public bodies (such as the Scottish and UK Governments, NHS
bodies and the police) are legally required to respect the rights contained in the
ECHR.

The Human Rights Act 1998 incorporated the ECHR into the law of the UK. This means
that people can bring cases alleging that public bodies have breached their human rights
in the UK courts.

Article 2 - right to life

Article 2 requires states to protect life, with exceptions for self-defence and in performance
of duty. The European Court of Human Rights (in a UK case — Pretty v UK (2002)) held
that the right to life did not encompass a right to decide when and how to die.

Article 8 - right to a private and family life

Article 8 creates a right to make decisions about your private life free from government
interference. There are exceptions for things like protecting public safety, health and
morals.
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The European Court of Human Rights has found that Article 8 does cover the right to
decide when and how to die. However, it has held that states have significant discretion in
how this right is controlled — referred to as a wide “margin of appreciation”. This concept
recognises that individual states are better placed than an international court to reach
decisions about how rights should be balanced in the context of their society.

Restricting human rights

Most of the rights contained in the ECHR are not absolute rights. Instead, they can be
restricted on various grounds, usually reflecting factors such as national security, public
safety, health and morals, and protecting the rights of others. However, restrictions must
be proportionate.

The European Court of Human Rights has set out a three-stage process for judging
whether restrictions on Convention rights are proportionate. To meet the requirements of
the ECHR, restrictions must:

* be prescribed in law - the law should be accessible. It should also be clear enough
that it is possible for a citizen to foresee - with the help of appropriate advice if
necessary - how it would apply to them

* pursue a legitimate aim - the legitimate aim must be one of the justifications detailed
in the ECHR - such as the protection of health or the rights of others

* be necessary in a democratic society - the European Court of Human Rights has
developed several tests relating to this. However, broadly, restrictions must be
proportionate to the legitimate aim pursued.

How the UK courts and the European Court of Human Rights
have approached Article 8 and assisted suicide

There have been a number of cases in which the positions of UK and Scottish
Governments — and their prosecution agencies — have been challenged on human
rights grounds. The main cases are summarised below.

* R (Purdy) v Director of Public Prosecutions ([2009] UKHL 45)

Ms Purdy had Multiple Sclerosis and wanted to know that her husband would not be
prosecuted if he helped her travel abroad to end her life. The UK House of Lords found
that her Article 8 rights were being restricted by the criminalisation of assisting a suicide.
The current law was not clear enough to meet the requirement that such a restriction must
be prescribed by law.

The House of Lords required the Director of Public Prosecutions to publish a policy
outlining what additional factors (beyond those already set out in the Code for Crown

Prosecutors ) would be taken into consideration in deciding whether a prosecution was in
the public interest.

* R (Nicklinson and another) v Ministry of Justice ([2014] UKSC 38)

Mr Nicklinson was paralysed after a severe stroke. He wanted to end his life but needed
assistance to do so. He argued that it should either be legal for a doctor to assist him or

19


https://publications.parliament.uk/pa/ld200809/ldjudgmt/jd090730/rvpurd-1.htm
https://www.cps.gov.uk/publication/code-crown-prosecutors
https://www.cps.gov.uk/publication/code-crown-prosecutors
https://www.supremecourt.uk/cases/uksc-2013-0235.html

Assisted Dying for Terminally Ill Adults (Scotland) Bill - Republished, 24/49

the law in England was incompatible with his rights under Article 8 of the ECHR. He was
joined in the court action by Mr Lamb, who had been paralysed in a car crash.

The judges in the UK Supreme Court were split on how to approach this issue. However,
the overall result was a refusal to declare the law in England incompatible with Article 8 of
the ECHR at that time.

A majority of judges considered that the UK courts did have the power to issue a
declaration of incompatibility. Of those, three thought that the UK Parliament should be
given the opportunity to clarify the law first, while two would have made such a declaration
straight away. The four remaining judges thought that the issue was for the UK Parliament
rather than the courts to decide.

The case was taken to the European Court of Human Rights. That court agreed that, in the
constitutional arrangements in the UK, it was open to the Supreme Court to defer to the
UK Parliament on this issue.

* R (AM) v Director of Public Prosecutions ([2014] UKSC 38)

The case of Mr Martin was considered by the UK Supreme Court at the same time as the
Nicklinson and Lamb case. Mr Martin was reliant on a professional carer and would need
their assistance to end his life. He asked the court to require the Director of Public
Prosecutions to clarify that professional carers would not be prosecuted for assisting a
suicide in these circumstances.

The court declined to order the Director of Public Prosecutions to alter the policy. However,
during the course of the case, representatives of the Director of Public Prosecutions had
agreed that a professional carer would be unlikely to be prosecuted if they were acting in a
way which would not result in prosecution for a family member.
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History of Assisted Dying Legislation in
Scotland

The Assisted Dying for Terminally lll Adults (Scotland) Bill is the fourth attempt to legislate

for assisted dying in Scotland and the third Bill to be introduced'. The table below details
the key characteristics of each of the Bills to show how the provisions have evolved.

i Jeremy Purves MSP lodged a proposal for a Member's Bill in 2005 but a Bill was not introduced.
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Key characteristics of previous assisted dying Bills in the Scottish Parliament

Eligibility -
age

Eligibility -
qualifying
conditions

Eligibility -
residency

Involvement
of health
professionals

Conscientious
objection
clause

Process

Psychiatric
assessment

Time between
approval and
provision of
assistance

Provision of
assistance
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End of Life Assistance
(introduced

(Scotland) Bill
2010)

16 years +

Must fall into one of the
following categories:

a) the person has been
diagnosed as terminally ill
(death is foreseen in the next 6
months) and finds life
intolerable;

or

b) the person is permanently
physically incapacitated to
such an extent as not to be
able to live independently and
finds life intolerable.

Must be registered with a
medical practice in Scotland
for a continuous period of at
least 18 months.

Doctors responsible for the
assessment process and also
required a psychiatric
assessment.

No

Required two formal requests
and a written agreement on the
provision of assistance.
Needed the approval of one
medical practitioner.

Required a psychiatrist to meet
with the person at both the first
and second request and report
back to the medical practitioner
that the person had capacity,
was acting voluntarily and was
not under undue influence.

Once approval had been
given, the person would have
had 28 days to make use of
the assistance given.

Did not specify what
constituted assistance. This
was to be decided between the
person requesting an assisted

Assisted Suicide (Scotland)
Bill (introduced 2013)

16 years +

Must fall into one of the following
categories:

a) have an iliness or terminal
condition that is life shortening

or

b) has a condition that is, for the
person, progressive and either
terminal or lifeshortening.

In either case, the person must
see no prospect of improvement
in the quality of their life and have
concluded that the quality is
unacceptable.

Must be registered with a
Scottish medical practice.

Doctors responsible for the
assessment process.

No

Required a preliminary
declaration to be made before a
formal request could be made.
Needed the approval of two
medical practitioners at the
formal request stage.

No requirement for Psychiatrist
involvement. Capacity to be
confirmed by the two medical
practitioners at each request.

Once approval has been granted,

the person would have 14 days to

make use of the assistance
given.

The Bill specified that nobody can
perform any action which in itself
would bring about another
person’s death. The Bill

Assisted Dying for Terminally
Ill Adults (Scotland) Bill

16 years +

Available only to someone with
an advanced and progressive
disease, illness or condition
from which they are unable to
recover and that can
reasonably be expected to
cause their premature death.

Need to have been resident in
Scotland for at least 12 months
and be registered with a GP
practice.

Doctors responsible for the
assessment process and
prescribing. Other health
professionals such as nurses
may be involved in the
provision of assistance and
pharmacists for dispensing the
required substance.

Yes

Requires two declarations and
the approval of two registered
medical practitioners. Referral
to a specialist may also occur.

Capacity to be confirmed by the
assessing registered medical
practitioners, with option to
refer to a specialist if
considered necessary.

Once approval has been
granted, there is no time limit
on when the person can be
provided with assistance.

A shorter period could be
granted in cases where death is
expected in less than 14 days
but it should be no less than 48
hours

Describes assistance as;
providing the substance to end
the person's life, staying with
the adult until they have
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End of Life Assistance Assisted Suicide (Scotland) Assisted Dying for Terminally
(Scotland) Bill (introduced Bill (introduced 2013) Il Adults (Scotland) Bill
2010)
death and the doctor. specifically stated that the cause  decided they wish to use the
of the individual’s death must be substance or, removing the
as a result of the person’s own substance if they decide they
deliberate act. do not wish to use it.
Means for Did not specify the means Did not specify the means on the  An approved substance to be
ending life other than to say it “must be face of the Bill, but the policy set out in regulations.
humane and minimise the memorandum envisaged that a
distress to the person receiving person's GP would prescribe a
end of life assistance". drug such as barbiturates.
Criminal No No Yes - would create a new
offence(s) offence for coercing or
created by pressuring someone into an
the Bill assisted death.

There are several areas of commonality between the Bills, for example, the role of doctors
in the assessment process and limiting eligibility to those aged 16+.

However, key areas of evolution include:
+ the narrowing of eligibility to terminal iliness,
» shortening the period of reflection to 14 days,
» removing the requirement for assistance to be given within a specific timescale,
+ the inclusion of a conscientious objection clause for health professionals,
+ specifying the means of death,

+ the creation of an offence to coerce or pressure someone into an assisted death.
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Assisted Dying in the Rest of the UK and
Crown Dependencies

Assisted dying is currently being debated in other parts of the UK.
England and Wales

Lord Falconer of Thoroton introduced the Assisted Dying for Terminally 1l Adults Bill to the
House of Lords on 26 July 2024.

The key provisions of Lord Falconer's bill include:
it would apply to terminally ill adults with less than six months to live,

 the minimum age would be age 18,

it would require the approval of two independent doctors to confirm the diagnosis and
ensure the person was making an informed, voluntary decision,

It would require an application to the family division of the High Court,

It allows the provision of assistance to help the person ingest the medicine.

In addition, Kim Leadbetter MP introduced the Terminally Il Adults (End of Life) Bill on 16
October 2024.

The full text of the bill has not yet been published, but its long title states it will “allow adults
who are terminally ill, subject to safeguards and protections, to request and be provided
with assistance to end their own life”

Isle of Man

Dr Alex Allinson introduced a private member’s Bill on assisted dying to the Parliament of
the Isle of Man in 2023. The Bill was passed by the House of Keys and has now
progressed to the Legislative Council.

The main provisions of the Bill include:
* it would apply to terminally ill adults with less than 12 months to live,
 the minimum age would be 18,
* it would only be available to those who have lived on the Isle of Man for 5 years,
+ the medicine would have to be self-administered.
Jersey

Jersey has approved the principle of legalising assisted dying and on 21 May 2024, the
States Assembly approved proposals on processes and safeguards. The Assembly
subsequently requested the Minister for Health and Social Services to bring forward
primary legislation to permit assisted dying in Jersey for those with a terminal iliness.
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Assisted Dying Internationally

The following countries and jurisdictions are known to have legalised a form of assisted
dying:

There are also several other jurisdictions where assisted dying is partially available due to
court rulings. These include:

Several other jurisdictions are currently considering changes to the law on assisted dying:

ii Please note that Switzerland did not legislate to legalise assisted dying but a change to its criminal code meant someone
is unlikely to be prosecuted if they help someone to die and their reasons are not selfish.
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Assisted dying internationally

Map of international jurisdictions

W Court rulings create a defence for doctors

IColumbiol |Germany| | Ifolyl IMomano, USAl

@ Legal on the basis of an established terminal diagnosis

|Ausrro|ion Capital Territory, Austra]iol ICoIifornio, USA| |Co|orodo, USAl |Howaii, USAI IMoine, USAI |Mon10no, USAl
|NewJersey, USAl |New Mexico, USAI |New South Wales, Austroliol |New Zelondl |Oregon, USAl |Queen5|ond, Austro|i0|
|Sourh Australia, Austrolial |Tasmonio, Australiol |Vicrorio, Australiol |Vermont, USA| IWoshington, USA| |Washington DC, USA|

|Western Australia, Aus‘rrolicl

Legal on the basis of intolerable suffering
Austria| | Belguim| |Canada| | Luxembourg | |Netherlands| | Portugal| | Spain| | Switzerland
A Currently considering a change in the law
|Austric| |Fronce| |Ire|0nd| |Is|e of Mon| |Jersey| |New York, USAl |M0ry|ond, USA| |Mossochusets, USAl |Minnesoio, USA

Virginia, USA

The Scottish Parliamen'ts Health, Social Care and Sport Committee is planning to take
evidence during stage 1 from Oregon, Canada and Australia. More detail on these
jurisdictions is outlined in the following sections.

Australia

Background to Assisted Dying

Australia has six states and two territories. Assisted dying is currently legal in all six
Australian States and the Australian Capital Territory.

The Northern Territory is the only part of Australia which does not have an assisted dying
law in place, although, in 1995, it was the first jurisdiction in the world to pass such a law
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before it was overruled by the Federal Government the following year.

The federal ban preventing the Northern Territory from legislating in this area was removed
in 2022 and an independent panel report has recently recommended the Territory aligns its
law with the rest of Australia.

Victoria subsequently became the next part of Australia to introduce legislation, and the
Australian Capital Territory is the most recent to pass a law on assisted dying.

The model of assisted dying is similar across Australia in that the person must:
* be terminally ill, suffering unbearably and approaching the end of their life,
* be aged 18+,

* meet residency requirements such as being resident in that area for at least 12
months and have evidence of Australian Citizenship/permanent residency status,

* be assessed by at least two health professionals,

* make at least three separate requests for assisted dying, including one written
request,

* have capacity throughout the process,
* be referred to a specialist if their capacity is in doubt,
* be acting voluntarily and free from coercion.

Each area with assisted dying legislation allows for both self-administration and physician
administration of the drug if the person is physically incapable. Assisted dying is prohibited
on the grounds of mental illness or disability alone.

Other key features include:
» mandatory training for healthcare practitioners involved in assisted dying,
« offences for wrongdoing,

» conscientious objection for health professionals and protection for health
professionals acting in good faith,

* independent oversight bodies,
« statutory reviews of the law.
Data and Monitoring

The following table shows data describing the key characteristics of assisted dying in
Australia and the people who have used it. 1
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Experience of assisted dying in Australia

Victoria Western Tasmania South Queensland Australian
Australia Australia Capital
Territory
Came into 2019 2021 2022 2023 2023 2023 2024
effect
Legislation Voluntary  Voluntary  End-of-Life Voluntary  Voluntary Voluntary  Voluntary
Assisted Assisted Choices (Voluntary Assisted Assisted Assisted Assisted
Dying Act Dying Act  Assisted Dying) Dying Act  Dying Act Dying Act  Dying Act
2017 2019 Act 2021 2021 2021 2022 2024
% of aII. 0.65% 1.4% 0_5%iii 1.0% 1_6%iv 0.8%V Not.
deaths in the available
population yet
Median Age 74 74 72 73 73 70-79 Not
available
yet
Gender % 54 58 Vi 59 54 56 56.9 Not
(Male) ' available
yet
Cancer as 76 70 7%vii 66 75viii 77 711 Not
primary ; available
diagnosis yet
Also receiving 81 85 7ix ~71 goX 77 5xi Not Not
palliative care ' ' published  available
yet yet
Self 85 19.7 Not published 86 33.5 29.7 Not
Administration available
% yet
Physician 15 80.3 Not published 14 66.5 70.3 Not
Administration available
% yet
Number of 347 97 67 74 378 250 Not
Assisted available
Dying yet
Practitioners

The table shows that most people seeking assisted dying in Australia are; in their 70s,
have been diagnosed with cancer and are in receipt of palliative care.

There is more variation between the states when it comes to whether someone self-
administers the drug, or if the physician administers it. For example, the majority of
assisted deaths in Western Australia, Queensland and New South Wales are physician
administered, whereas self-administration is the most common method in Victoria and
South Australia,

The proportion of deaths accounted for by assisted dying ranges between 0.5% and 1.6%.

iii Estimated VAD deaths over 8 months compared to total deaths over 12 months
iv Based on data for the 2023 calendar year and Queensland registry of births deaths and marriages data for 2023
v Estimate based on 2022 ABS data noting excess mortality relating to COVID-19
vi Of eligible first assessments
vii Of eligible first assessments
viii Of assisted deaths
ix Of eligible first assessments
x At time of first assessment or in last 12 months
xi At first assessment or previously
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Canada

Background to Assisted Dying

In February 2015, the Supreme Court of Canada ruled in Carter v. Canada that parts of
the Criminal Code would need to change to satisfy the Canadian Charter of Rights and
Freedoms.

This meant that the parts of the code that prohibited medical assistance in dying would no
longer be valid and the Supreme Court gave the Federal Government until 6 June 2016, to
create a new law.

The Canadian Parliament subsequently passed federal legislation that allowed eligible
adults to request medical assistance in dying (MAID).

Since then, the law on MAID has continued to evolve in response to court rulings and
public consultation. Notably, the Superior Court of Quebec found the criterion of the
'reasonable foreseeability of natural death' to be unconstitutional.

This led to a Bill in 2021 to amend the criminal code further to remove the requirement that
a natural death must be foreseeable.

To be eligible for MAID now, a person must:

* have a grievous and irremediable medical condition, and meet all of the following
criteria;

> have a serious and incurable illness, disease or disability,
> be in an advanced state of irreversible decline in capability, and

o experiencing enduring physical or psychological suffering that is caused by their
illness, disease or disability or by the advanced state of decline in capability, that
is intolerable to them and that cannot be relieved under conditions that they
consider acceptable.

* be eligible for publicly funded health services,

* be at least 18 years old,

* have capacity,

* make one request in writing and signed by two independent witnesses,
* be assessed as eligible by two independent doctors/nurse practitioners,
* make the decision free from pressure or coercion,

+ give informed consent,

+ wait 90 days between starting the assessment and receiving MAID if the death is not
reasonably foreseeable,

+ there is no minimum waiting period for those whose death is reasonably foreseeable.
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Any residency requirements are set by each of the provinces and territories but, generally,
visitors to Canada are not eligible for MAID.

Self-administration is available in all jurisdictions except Quebec, and clinician
administration is permissible in all jurisdictions.

Canada is also relatively unusual in that, with the exception of British Columbia, there is no
prohibition on healthcare professionals initiating a discussion about MAID. However, they
must not discuss MAID with the aim of inducing, persuading, or convincing the patient to

request MAID. 12

Following another Supreme Court ruling , there were plans to further extend the eligibility
criteria to those with a mental iliness as the sole underlying medical condition. However,
the Federal Government legislated to delay the implementation of this change until March
2024, and then until 2027.

In February 2024, a press release from Health Canada explained:

“[ ... ]1in its consultations with the provinces, territories, medical professionals, people
with lived experience and other stakeholders, the Government of Canada has
heard—and agrees—that the health system is not yet ready for this expansion.”

Data and Monitoring

Annual monitoring reports are produced by Health Canada and these show the growth of
assisted deaths since introduction. The latest report indicates an average annual growth
rate of 31.1% between 2019 and 2022.

Total MAID Deaths in Canada, 2016-2022

Natural Death is Not Reasonably Foreseeable

. Natural Death is Reasonably Foreseeable

2016 2017 2018 2019 2020 2021 2022

Fourth Annual Report on Medical Assistance in Dying in Canada 2022

The fourth report also details that in 2022:
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slightly more males (51.4%) than females (48.6%) received MAID,
the average age of MAID recipients was 77,

77.6% of recipients had received palliative care,

all but 7 assisted deaths across Canada were clinician-administered,

MAID deaths accounted for 4.1% of all deaths in Canada, an increase from 2% in
2019, 2.5% in 2020 and 3.3% in 2021,

63% of people receiving MAID had™ cancer, 18.8% had cardiovascular conditions,
14.9% had 'other conditions', 13.2% had respiratory conditions, 12.6% had
neurological conditions, 10.1% had multiple co-morbidities and 8.2% had organ
failure,

of those with neurological conditions, the most common were Parkinson's disease

(20.7%), amyotrophic lateral sclerosis™" (18.5%), multiple sclerosis (11.3%), dementia
(9.0%), spinal stenosis (8.1%) and supranuclear palsy (4.3%),

of those with 'other conditions', these included 'frailty' (25%), diabetes (11.9%), chronic
pain (8%) and autoimmune conditions (5%),

of those whose death was not reasonably foreseeable, the most common underlying
condition was a neurological disorder (50%).

In order to be eligible for MAID, an individual must experience intolerable physical or
psychological suffering that is caused by their condition and that cannot be relieved. The
nature of a person's suffering is also recorded and categorised.

xii Please note that individuals accessing MAID may have more than one condition.
xiii Also known as Lou Gehrig's disease. It is a progressive neurodegenerative disease.
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Nature of suffering of those who received MAID, 2022

Loss of ability to engage in meaningful life activities

Loss of ability to perform ADL
Inadequate pain control (or concern)

Loss of dignity

Inadequate control of symptoms other than pain
(or concern

Perceived burden on family, friends, or caregivers
Loss of control of bodily functions

Isolation or loneliness

Loss of control/autonomy/independence
Emotional distress/Existential suffering/
Fear/Anxiety

No / poor / loss of quality of life

Other

0% 20% 40% 60% 80% 100%
Fourth Annual Report on Medical Assistance in Dying in Canada 2022

The two most common types of suffering were 'loss of ability to engage in meaningful life
activities' (86.3%) and 'loss of ability to perform activities of daily living (ADL)" (81.9%).

Oregon

Background to Assisted Dying

Oregon was the first US state to introduce legislation on assisted dying, passing the Death
with Dignity Act 1994 (DWDA). The Act came into force in 1997 and Oregon now has the
longest-standing assisted dying statute globally.

To be eligible for assisted dying in Oregon, a person must:
* be diagnosed with a terminal illness that will lead to death within six months,
* be at least 18 years old,

* be capable of making and communicating health care decisions to healthcare
practitioners,

* make two verbal requests separated by 15 days, as well as a written request singed in
the presence of two witnesses.

The drugs to bring about death must be self-administered.
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The eligibility criteria in Oregon have remained largely unchanged with the exception of the
removal of the residency requirements in 2022. These were repealed after a challenge to
the law and Oregon can now provide assisted dying to people from outwith the state and
the country.

In addition, since 2019, there can now be exceptions to the 15 day waiting period if the
person has less than 15 days to live.

Data and Monitoring

The Act requires the Oregon Health Authority to collect information on the functioning of
the Act and produce an annual report.

The most recent report shows there has been a steady increase in the number of assisted
deaths taking place in Oregon since the legislation came into effect. It also shows that the
number of prescriptions obtained is greater than the number of deaths, and this gap is
increasing. The law in Oregon allows people to obtain a prescription and use it when they
want.

Since 1997, 4,274 people have obtained prescriptions under the Act and, of these, 2,847
(67%) have died from ingesting the medication.

Assisted dying prescription recipients and deaths per annum under the Death with
Dignity Act (DWDA), 1998-2023

. Prescription Recipients
: DWDA Deaths

0
1998 2008 2018 2023

Oregon Health Authority (2024) Oregon Death with Dignity Act: Data Summary 2023

The report also details that assisted deaths account for 0.8% of annual deaths in Oregon.
The characteristics of those receiving an assisted death included:

* a median age of 75,
* 56% male and 44% female,
» the most common underlying ilinesses were cancer (60%), neurological disease

(11%) and heart disease (10%),
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» 87% were receiving palliative care, and

» the most common concerns influencing the request for assisted dying were; loss of
autonomy (92%), decreasing ability to participate in activities that make life enjoyable
(88%), and loss of dignity (64%).
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End of Life Decisions in Scotland

There are around 63,000 deaths per year in Scotland and the most common causes of
death in 2022 were:

* Ischaemic heart disease (11.3%)
* Lung cancer (6.2%)
» Cerebrovascular disease (6.1%)
* Dementia (5.8%)
» Chronic lower respiratory disease (5%)
* Alzheimer's disease (4.2%)
« COVID-19 (3.7%)
* Other heart diseases (3.4%)
» Accidents (2.5%)
» Blood cancer (1.9%)
Palliative and End-of-life Care
The Scottish Government describes palliative care as follows:
“ Palliative care prevents and relieves suffering through the early identification of

people who need this care, individualised assessment and management of pain and

other symptoms, along with mental health, social, family, or spiritual problems. 13>

An estimated 56,416 people died with a palliative care need in Scotland in 2021. This
accounted for 89% of all deaths. 1#

The Scottish Government's palliative care strategy estimates that, by 2040, the number of
people dying with palliative care needs will rise to an estimated 63,353. This is 90% of
forecasted deaths and a 12% increase from 2021.

There are currently no routine measures of unmet need for palliative care in Scotland but
previous audits have found specialist palliative care was not available to everyone who

needed it '° and Marie Curie found that 1 in 4 people with a palliative care need do not
receive it. 1°

A mapping exercise by the Scottish Government showed that palliative care service
provision is variable across the country. 17

Analysis by the Scottish Government also shows high levels of unscheduled, emergency
care for people in the last months of their life. 18

For 2022/23, during the last six months of life:
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7,359 patients (12%) had 3 or more emergency admissions recorded

59,112 emergency department attendances (1.0 per death) were recorded

69,867 emergency admissions (1.1 per death) compared to 4,743 elective admissions
(0.1 per death) were recorded.

* Emergency admissions represented 94% of total admissions.

Patients with metastatic cancer had the highest rate of emergency admissions (1.74 per
death) followed by those with liver conditions (1.53 per death), heart failure (1.40), lung
disease (1.40), and other cancers (1.40). People dying with dementia had the lowest rate
of emergency admissions per death (0.80).

Doctrine of double effect

Claims are sometimes made that clinicians in the UK already participate in assisted dying
through certain end-of-life practices.

Commonly they are referring to the administration of high doses of painkillers or
continuous deep sedation (CDS). CDS is a practice sometimes used in palliative and end-
of-life care (PEOLC) which involves the continuous use of sedation to relieve severe,
intractable symptoms.

While the intention of these practices is not to hasten death, it is recognised that they may
have such an effect. This is referred to as the 'doctrine of double-effect™".

There are some older surveys of the prevalence of CDS, which found 19% of UK
physicians attending a dying patient reported the use of CDS (Seale et al, 2010). A later
survey put this figure at 17% of deaths(Anquinet et al, 2012).

Refusal and Withdrawal of Treatment

The common law in the UK supports the right of mentally competent patients to refuse
treatment, even if the treatment is needed to prevent harm or sustain life.

There can be various reasons behind a person's decision to refuse treatment,including the
desire not to prolong suffering. Such decisions may also hasten death.

These decisions can take several forms but include; 'Do Not Resuscitate' (DNR) orders,
Advance Directives, the refusal of treatments aimed at prolonging life, and the refusal of
artificial hydration and nutrition.

Doctors can also lawfully withhold or withdraw treatment from a patient who lacks capacity

if they deem it is not in their best interests. There is also no obligation to give treatment

which is considered futile or burdensome 19

There are no clear estimates of how common such decisions and practices are in
Scotland.

Assisted death overseas

It is not known how many people from the UK or Scotland access assisted dying in other

xiv The principle that it is sometimes permissible to cause a harm in the pursuit of another good result.
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countries. Countries where assisted dying can be accessed by people from the UK
include:

» Switzerland
* Belgium, and
 The Netherlands.

Statistics on country of residence are not available in Belgium and the Netherlands but, in
2023, Dignitas (Switzerland) reported it had 1900 members from Great Britain and it
facilitated 40 deaths in British people.

The statistics also show a total of 571 people from Britain have accessed an assisted
death at Dignitas between 1998 and 2023. This is 14.6% of all deaths that have occurred
within Dignitas during that time.

In response to the Member’s consultation on the draft Bill, Dignitas reported 16 people
from Scotland had travelled to Switzerland to end their life in the past 23 years.

Suicide

One of the claims often made during the debate on assisted dying is that, without a lawful
alternative, people may choose to die by suicide.

The official statistics on deaths by suicide do not detail the reasons why someone took
their own life. However, research by the Office for National Statistics found that a diagnosis
or first treatment for certain conditions was associated with an elevated rate of death due

to suicide 20 .

The report looked at death from suicide in England and Wales between 2017 and 2020,
and found:

* One year after diagnosis for low survival cancers, the suicide rate for patients (22.2
deaths per 100,000 people) was 2.4 times higher than the suicide rate for the
matched controls (9.1 deaths per 100,000 people).

* One year after diagnosis for [Continuous Obstructive Pulmonary Disease], the suicide
rate for patients (23.6 deaths per 100,000 people) was 2.4 times higher than the
suicide rate for the matched controls (9.7 deaths per 100,000 people).

* One year after diagnosis for chronic ischaemic heart conditions, the suicide rate for
patients (16.4 deaths per 100,000 people) was nearly two times higher than the
suicide rate for the matched controls (8.5 deaths per 100,000 people).

38


http://www.dignitas.ch/images/stories/pdf/statistik-mitglieder-wohnsitzstaat-31122023.pdf
http://www.dignitas.ch/images/stories/pdf/statistik-ftb-jahr-wohnsitz-1998-2023.pdf
https://www.parliament.scot/-/media/files/legislation/proposed-members-bills/assisteddyingconsultationsummaryfinaldraft.pdf

Assisted Dying for Terminally lll Adults (Scotland) Bill - Republished, 24/49

Public Opinion
General Public

The conclusions of opinion polls and surveys on public attitudes to assisted dying often
differ depending on the detail of the questions asked, for example:

 the nature of the person's iliness,
« the type of assistance provided, and
* who is involved in the process.

Polls generally show that the majority of Scottish and British people are supportive of
changing the law to allow someone to assist in the suicide of someone who is terminally ill,
for example:

Should the law be changed to allow someone to assist in the suicide of someone
suffering from a terminal illness? Scotland, Aug 2019-Oct 2024.

80%
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YouGov

However, this support tends to drop when the question asks about a change in the law to
allow assisting someone who is suffering from an incurable condition but not a terminal
illness:
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Should the law be changed to allow someone to assist in the suicide of someone
suffering from an incurable but NOT terminal illness? Scotland, Aug 2019-Oct 2024.

August January May October October
2019 2021 2022 2023 2024

YouGov

In evidence to the House of Commons inquiry into assisted dying, NatCen summarised its
findings over the years from the British Social Attitudes Survey in relation to voluntary

euthanasia™":

Change in attitudes to legalisation of voluntary euthanasia in different scenarios,
British Social Attitudes 2016

% saying the law definitely/probably should allow

1995 2005 2016

... voluntary euthanasia by a doctor for a person with an incurable and painful disease from 80% 82% 78%
which they will die

... voluntary euthanasia by a relative for a person with an incurable and painful disease from 31% 45% 39%
which they will die

... voluntary euthanasia by a doctor for a person with an incurable and painful disease from 41% 46% 51%
which they will not die*

... voluntary euthanasia by a doctor for a person who is completely dependent on relatives for 51% 44% 50%

all their needs

*In 1995, this question referred specifically to arthritis, so any change over time should be
viewed with caution

The results show levels of support for different scenarios have remained largely stable
and;

+ there has been consistently high support for voluntary euthanasia in terminally ill
people with the assistance of a doctor, and

» support was consistently lower for voluntary euthanasia in people with non-terminal

xv NatCen use the phrase 'voluntary euthanasia' to refer to someone else administering a substance that enables another
person to die.
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illnesses and for allowing relatives to assist.

NatCen also details that it found little difference in opinion between social groups, with the
exception of religious affiliation. This is borne out in the submissions to the Health, Social
Care and Sport Committee's call for views, where 28 of the 36 responses from religious or
faith organisations were strongly or partially opposed to the Bill.

NatCen also noted there were some differences between age groups, with older age
groups (75+) more likely to express caution in their attitudes to assisted dying and middle-
aged people (45-64) most likely to be supportive.

Citizens' Jury

On 13 September 2024, the Nuffield Council on Bioethics published an interim report on

the voting of a Citizens' Jury on assisted dying in England. 21

The jury consisted of 28 members of the public who were chosen as a representative
sample of the English population. During an 8-week process of deliberation, they heard
from a wide range of experts and considered a range of evidence to obtain a balance of
perspectives.

At the end, 20 jury members either strongly agreed or tended to agree that the law should
change to permit assisted dying in England. Seven jury members said they either strongly
disagreed or tended to disagree with a law change. One person was undecided.

The jury also came up with recommendations for what a change in the law should look
like. These recommendations were:

* people accessing assistance to die should have a terminal condition,
» people must have the capacity to make their own decision,

* both physician assisted suicide (where healthcare professionals would prescribe lethal
drugs to eligible patients to take themselves) and voluntary euthanasia (where a
healthcare professional would administer lethal drugs to patients with the intention of
ending their life) should be permitted.

Medical Profession

While public opinion polls tend to show greater support for methods of assisted dying that
involve doctors, opinion within the medical profession is far from consensual.

Almost all medical organisations in the UK have adopted a neutral stance on assisted
dying and often this is driven by a recognition that there is a range of opinions within their
membership.

In 2020, the British Medical Association (BMA) conducted a survey of its members on
physician assisted dying 22 This found:

In relation to prescribing drugs for self-administration:
* 50% of members personally supported it, 33% opposed it and 11% were undecided,

* 45% of members would not be willing to participate, 36% would be willing to
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participate and 19% were undecided.
In relation to administering drugs with the intention of ending a person'’s life:
* 46% of members personally opposed it, 37% supported it and 17% were undecided,

* 54% of members would not be willing to participate, 26% would be willing to
participate and 20% were undecided.

There were also noticeable differences in opinion between specialities, with doctors in
palliative medicine, clinical oncology and geriatric medicine least likely to support a change
in the law.

The specialities most supportive of a change in the law were anaesthetics, emergency
medicine and intensive care medicine.
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Consultation on the Current Bill

The following sections provide further detail of the consultations carried out on the draft
proposal for a Bill, and the Bill as introduced.

Member's Consultation

Liam McArthur MSP, undertook a consultation on a draft proposal for a Bill on assisted
dying for terminally ill adults between 23 September 2021 and 22 December 2021.

A total of 14,038 responses were received. Of these, 81 were from organisations and
13,957 were from individuals, including academics, professionals and members of the
public.

A summary of consultation responses is available on the Scottish Parliament website.
The policy memorandum accompanying the Bill outlines key findings from the consultation:

“Views on the proposal to introduce assisted dying for terminally ill competent adults
in Scotland were broadly polarised, with strong views expressed both in support and
opposition. Only 3% of respondents expressed a view other than full support or full
opposition. Among those that did were some representative organisations which did
not give a view as opinions amongst the relevant memberships were mixed. Views on
the details of the proposal, and how assisted dying should be implemented in
Scotland, were more nuanced, with a wide range of issues, questions, and concerns
raised by respondents on both sides of the debate.”

The consultation report writes that a clear majority of responses were fully supportive of
the proposed Bill (76%) and a further 2% were partially supportive. 21% of respondents
were fully opposed and 0.4% were partially opposed.

Please note that respondents were self-selecting and so the balance of opinion
cannot be taken as representative of the general population.

Of those in support of the draft Bill proposal, the most common reasons given were:
+ The avoidance of a 'bad death’, pain and suffering
* Itis more humane
* People should have the autonomy to end their lives in a safe and regulated way

» The proposed bill is an improvement on previous attempts to legislate, for example, it
has improved safeguards and a conscientious objection clause for health
professionals.

Of those opposed to the draft Bill proposal, the most common reasons given were:

+ A fundamental belief in the sanctity of life and that it should not be purposefully ended
in any circumstances

* No safeguards will ever be enough to prevent coercion or people feeling pressured to
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end their lives

» Passing legislation would become a 'slippery slope' in that it would likely be amended
in future to weaken safeguards and expand eligibility

* It would increase the vulnerability and stigmatisation of certain groups in society, for
example, the young, the old and those with a disability.

Other submissions expressed a desire for specific changes to the draft Bill, most
commonly these were around the definition of terminal iliness and the requirement that the
substance must be self-administered.

Scottish Government's Position on the Bill

On 30 September 2024, the Cabinet Secretary for Health and Social Care wrote to the
Health, Social Care and Sport Committee outlining the Scottish Government's position on

the Bill 23

In this letter, the Cabinet Secretary raised specific points in relation to the Bill including
that:

 the costs outlined in the Financial Memorandum may be an underestimate, and

« the Bill in its current format is outwith the legislative competence of the Scottish
Parliament. (See the section on Legislative Competence for more discussion)

However, the letter also detailed that Scottish Ministers will have a free vote on the issue:

“24. We recognise that there are strong feelings in this debate, and that a range of
deeply felt views will be expressed as this Bill is being considered. Our hope is that
this debate can be conducted with sensitivity and respect. 25. Whilst the Scottish
Government will be maintaining a neutral position on the Bill at this Stage, we will be
listening carefully to the evidence given to the Committee.”

The letter goes on to say that, if the Bill passes stage 1, the steps required to bring the Bill
within legislative competence will need to be revisited.

Health, Social Care and Sport Committee's
Consultation

The Scottish Parliament's Health, Social Care and Sport Committee issued two calls for
views which were open between Friday 7 June and Friday 16 August 2024:

1. A short survey for people who wished to express general views about the Bill as a
whole.

2. A detailed call for evidence for people, groups, bodies or organisations who wished to
comment on specific aspects of the Bill.
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The Committee received 13,820 responses to the short survey and 7,236 responses to the
detailed call for views. A summary of the results is available on the Health, Social Care
and Sport Committee's website. Again, please note that respondents were self-selecting
and so the results cannot be considered as representative of Scottish opinion.

In both calls, respondents were asked to highlight the top three factors which influenced
their opinion on the Bill. A breakdown is shown in the figure below.

Top factors influencing opinion on the Bill

Responses to the question "Which of the following factors are most important to you when
considering the issue of assisted dying? Please rank a maximum of 3 options'. Number of
responses ('000s) that ranked each factor (whether 1st, 2nd or 3rd)

Fully or partially support Strongly or partially oppose
Sanctity of life

Risk of eligibility being
broadened and safeguards
reduced over time

Risk of devaluing lives of
vulnerable groups

Risk of coercion of
vulnerable people

Reducing suffering
Personal dignity
Personal autonomy

Other

Impact on healthcare
professionals and the
doctor/patient relationship

0.0 2.5 5.0 7.5 10.00.0 25 5.0 7.5 10.0
*Data excludes 97 responses where the response to
Question 1 was 'neutral / don't know'

Additional comments from respondents were then analysed to determine key arguments in
favour and opposition to the Bill. These are summarised below but are explored in greater
detail in a separate analysis.

General Arguments on Assisted Dying
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Dignity and Suffering

A substantial proportion of those supporting the Bill argued that many people at the end of
their lives experience pain, suffering, a loss of dignity and a level of dependence that is
unacceptable to them. These submissions were generally of the opinion that it is inhumane
to force a person to suffer when their wish is to die. Many drew upon personal experiences
of witnessing a loved one die.

Conversely, those in opposition to the Bill also spoke of dignity, insisting that this does not
diminish because a person is ill or requires assistance from others. These responses were
of the opinion that a person’s sense of dignity is shaped by societal attitudes and norms
and therefore, they felt assisted dying would change these norms and reinforce any
perceived loss of dignity.

Assisted dying was also viewed by some as society sending the message that certain
individuals’ lives are less valuable than others and a burden on society. Such an idea was
considered to be particularly threatening to people with disabilities and to older people.

Opponents to the Bill also contended that society should aim to ease people's suffering.
Many submissions on both sides of the debate highlighted the importance of palliative care
(see Sanctity of Life and Palliative Care).

Autonomy

The ‘right to autonomy’ was cited both by those supporting and opposing the Bill.
Supporters argue that individuals have the right to determine the value and quality of their
own lives and to make end of life decisions based on that judgement.

Contrastingly, opponents argued that autonomy is not absolute and legislation can restrict
autonomy for the benefit of society. Some responses argued that respecting this autonomy
ignores the interconnected nature of society and the impact such a decision can have on
others.

“[...]in an interactive society, making a choice about the value of a life (even one’s
own) means making a decision about the value of other lives. (Scottish Council on
Human Bioethics)”

As such, they believe the impact of legislation supporting an individual’s autonomy should
be assessed for any unintended consequences on society as a whole.

Slippery Slope and Coercion

Many submissions in opposition to the Bill contended the passing of the Bill would be the
start of a 'slippery slope' to more permissive laws and increasing numbers of people
having an assisted death. Some of these respondents also tended to feel that no law could
ever truly be safeguarded and the only effective way to protect people was not to have
assisted dying in the first place.

In this regard, many people referenced assisted dying legislation in other countries, most
commonly, Canada, the Netherlands and Belgium. When referencing these countries,
respondents highlighted the expansion of eligibility and the removal of safeguards over
time.

Conversely, those in support of the Bill also frequently highlighted other jurisdictions as
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examples of where assisted dying legislation has not expanded. Oregon, New Zealand
and Victoria were used as examples.

Sanctity of Life and Palliative Care

The sanctity of life was mentioned frequently by those opposed to the Bill. Many also
called for assistance to live rather than die.

Similarly, the adequacy of palliative care was often raised, both in support and in
opposition to the general principle of the Bill.

Many opposed to the Bill believed adequate palliative care negates the need for assisted
dying.

For others though, there was a belief that no matter how good palliative care is, there will
always be some people whom it cannot help. For these respondents, assisted dying was
seen as a complement to palliative care rather than an alternative.

“It is well established that even the best palliative and end of life care cannot relieve
all suffering for patients. In jurisdictions where assisted dying is legal, it can be
discussed as part of supported advanced care planning and guidance is in place to
support healthcare professionals and patients with these conversations. The bill rightly
stipulates that all other health and social care must be explored prior to an assisted
death going ahead, thus making it part of a patient-centred holistic end-of-life care
plan. (Humanist Society)”

Some palliative care professionals who responded to the call for views were worried that
the Bill could undermine their work and remove resources from services.

Several pointed to the level of unmet need for palliative care and thought it inappropriate to
introduce laws on assisted dying before addressing the inadequate provision of palliative
care. Some claimed it could be seen as a cost-saving exercise.

Responses on both sides of the debate called for greater funding and resourcing of
palliative care.
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The Bill's Provisions

The following sections detail the main provisions of the Bill, followed by a summary of the
key issues raised in relation to them in the Health, Social Care and Sport Committee's call
for views.

Eligibility
The Bill proposes that assisted dying would be available only to terminally ill adults.

The Bill defines someone as terminally ill if they:

“[...]Jhave an advanced and progressive disease, illness or condition from which they
are unable to recover and that can reasonably be expected to cause their premature
death.”

An adult is defined as someone aged 16 or over. To be eligible a person would need to be
registered with a GP practice and also have been ordinarily resident in Scotland for at
least 12 months at the point which they make the 'first declaration' (see 'Procedure and
Safeguards' for more information).

The term 'ordinarily resident' is used in a variety of legal contexts. It does not have a
specific meaning. Instead, it should be assessed on the basis of all the relevant
circumstances of the case and in line with any relevant court decisions.

Broadly, it means where a person mainly lives. In more complex cases, factors which may
be relevant include; the purpose someone has for being in a particular place, whether they
have made the choice voluntarily and whether they are legally allowed to be in that
country.

Age
An adult is defined in the Bill as someone aged 16 or over.
Capacity

The Bill states that to be eligible for assisted dying, the person must have the mental
capacity to make the request for an assisted death. It describes a person as having
capacity if they are not suffering from a mental disorder which might affect the making of
the request, and they are capable of:

1. Understanding information and advice about making the request
2. Making a decision to make the request

Communicating the decision

> »

Understanding the decision, and

5. Retaining the memory of the decision
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Key Issues
Terminal illness

Of those who provided additional commentary on this part of the Bill, the most common
themes to emerge included:

More clarity on the definition of terminal iliness - Some felt the definition too vague or
broadly drafted and that it would lead to inconsistencies in how it is applied. Parallels were
made by some to countries like Canada where the law applied to those where death was
'reasonably foreseeable' and was subsequently interpreted loosely to include people with
long-term conditions.

Others called for consistency with other UK proposals.

Inclusion of timelines on life expectancy - Many called for the inclusion of a timeline in
which death can be expected, for example, within 6-12 months.

Extend beyond terminal illnesses - In contrast to the above, several submissions called
for the criteria to be extended to include unbearable suffering or specific long-term
conditions. Specific conditions mentioned included:

* Motor Neurone Disease,

* Multiple Sclerosis

* Alzheimer’s disease

* Chronic pain

* Locked-in syndrome

* Brain injury

* Mental illness

* Neurological conditions, including those that cause complete paralysis.

Other comments included that there should be no qualifying conditions and it should
simply be a matter of choice for any adult of sound mind.

Age

The largest proportion of those suggesting another age selected that the minimum age
should be 18. Many thought that 16 was not mature enough and inconsistent with other
laws. Other specific ages were suggested, ranging from 17 to 65.

Of those who provided additional commentary, another key theme was that age should not
be a qualifying factor. These responses argued that terminal illness and suffering do not
respect age limits and therefore eligibility should be based on individual competence.

Some highlighted the Bill is inconsistent with the current law in Scotland with regards to
legal capacity in that there is more recognition of the competence of some under 16s. The
Age of Legal Capacity Act 1991 established that:
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“ Section 2(4) A person under the age of 16 years shall have legal capacity to consent
on his own behalf to any surgical, medical or dental procedure or treatment where, in
the opinion of a qualified medical practitioner attending him, he is capable of
understanding the nature and possible consequences of the procedure or treatment.”

Others wanted additional safeguards for young people, such as longer waiting times and
assessment by paediatric psychiatrists.

Capacity

Submissions were supportive of the need for the person to have capacity. However, many
questioned how this would be assessed and expressed concern that many doctors do not
have the required expertise. Often these submissions called for specialists to undertake
the capacity assessments.

Many submissions also called for clarification on how people with declining or fluctuating
capacity will be treated. The Bill requires that the person should have capacity throughout
the process. However, it was questioned where this will leave people with Dementia and
Alzheimer's which are recognised as life-shortening illnesses and at some point may fall
under the definition of terminal illness set out in the Bill.

It was also pointed out that the Bill is silent on 'advance directives™' and, without any
recognition of them, it could lead to people with Dementia/Alzheimer's pursuing an
assisted death much earlier than they would wish in order to avoid losing capacity.

Some also questioned the definition of capacity used in the Bill in that it excludes anyone
suffering from a mental disorder which might affect the making of the request. The Bill
uses the definition of mental disorder from the Mental Health (Care and
Treatment)(Scotland) Act 2003 which includes people with a mental iliness, a learning
disability and personality disorders. Some thought this could imply that all people with a
mental disorder may lack capacity and could potentially be discriminatory.

Procedure and Safeguards

The Bill sets out the process for someone seeking an assisted death. An overview of this
process is shown in the flowchart at the end of this section.

First declaration

A terminally ill adult requesting an assisted death would have to sign and date a 'first
declaration'. This should be witnessed by a willing 'coordinating registered medical
practitioner' (herein referred to as the 'coordinating doctor') and one other person. It should
also be recorded in their medical records. Witnesses must be aged 16+ and not included
in the list of exclusions set out in Schedule 5 to the Bill (see box below).

xvi A written statement of a person's wishes to be followed when they become unable to make decisions due to incapacity.
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Those who cannot be a witness or proxy as set out in Schedule 5:
* A person's spouse, civil partner or cohabitee
» A parent or grandparent (or their spouse, civil partner or cohabitee)

» The parent of the person's spouse, civil partner or cohabitee (and any spouse,
civil partner or cohabitee of that parent)

» The person's child or grandchild, or the spouse, civil partner or cohabitee of the
child/grandchild

* The person's brother, sister, nephew or niece, and the spouse, civil partner or
cohabitee of that brother, sister, nephew or niece

* The person's aunt, uncle or cousin, the child of that cousin or the spouse, civil
partner or cohabitee of the aunt, uncle, cousin or cousin's child

* Anyone who will gain financially, directly or indirectly, from the person's death
* Any health professional who has provided treatment or care for the person in
relation to their terminal illness
The qualifications and experience of the coordinating doctor are expected to be set out in

regulations.

The person making the declaration would have to provide two forms of identification to the
coordinating doctor and the witness. Suitable forms of identification may be detailed in
regulations.

Medical Practitioners' Assessment

As soon as possible after the first declaration, the coordinating doctor must carry out an
assessment to ascertain whether, in their opinion, the person:

* is terminally ill,

* is eligible to be provided with assisted dying i.e. has been resident in Scotland for 12
months, is registered with a GP and has capacity,

* has made the declaration voluntarily and has not been coerced or pressured by
another person.

If satisfied everything is correct, the coordinating doctor must then refer the person to
another medical practitioner to act as the 'independent registered medical practitioner’
(herein referred to as the 'independent doctor').

The role of the independent doctor is to reassess and verify the person is; terminally ill, is
eligible to be provided with assisted dying, has made the declaration voluntarily and has
not been coerced or pressured by another person.

Both the coordinating and independent doctors must also carry out the following steps
during the assessment:
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OTHER STEPS TO BE TAKEN DURING THE ASSESSMENT

Both Doctors:

Must explain and discuss:
» the person's diagnosis and prognosis,
* any available treatment and its likely impact on the person's illness,
* any palliative care or other care available, and

« the nature of the substance that might be provided and how it will bring about
death.

Must inform the person:

« of the further steps that need to be taken before assistance can lawfully be
provided

« that they can decide at any point not to take those further steps and cancel their
first declaration (or any further steps taken).

May advise the person to:

+ inform their GP practice that they are requesting assistance to end their own life,
and

+ discuss the request with those close to them.
If the coordinating or independent doctor has any doubt as to whether the person is
terminally ill or has the capacity to make the request, they may refer them to a registered

medical practitioner specialising in those areas for an assessment and then take account
of their opinion.

When the coordinating and independent doctors are satisfied that the person; has a
terminal iliness, has the capacity to make the decision and has made the declaration
voluntarily and free from coercion, they must make a statement to that effect and record it
in the medical records (unless the first declaration has been withdrawn).

If either doctor is not satisfied that the criteria have been met, then the process stops.
Period for Reflection

After a person has made a first declaration, they may not make a second declaration until
at least 14 days have passed. The Bill calls this a 'period for reflection'.

However, if the coordinating and independent doctors believe the person is likely to die
before that time, a second declaration may be made within a shorter period of time. This
can be no less than 48 hours after the first declaration.

Second declaration

Once the period for reflection has come to an end, if the person still wishes to be provided
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with assistance to end their own life, then they must make a further declaration.

A person can only do this if they have a first declaration in place and have undergone
assessments by two registered medical practitioners who have issued the associated
medical statements.

A second declaration would need to be signed and dated by the person seeking an
assisted death, and be signed and witnessed by the coordinating doctor and another adult
who is not included in the disqualifications in Schedule 5 of the Bill (see emphasis box
above).

The second declaration would also be entered into the person's medical records.
Cancellations

First or second declarations may be cancelled at any time by giving notice to the
coordinating doctor or the person's GP practice.

Cancellations can be made orally or in writing and must be recorded in the person's
medical records. A cancellation would take effect from the time it is given.

Proxies

In circumstances where someone is physically impaired and cannot sign and date a
declaration for themself, the Bill would allow them to appoint a proxy to do this on their
behalf.

The proxy would need to be satisfied that the person understands the nature and effect of
the making the declaration.

Those who could act as a proxy are:
 practising Scottish solicitors,
» a member of the Faculty of Advocates,
 a Justice of the Peace in Scotland.

No-one listed in the Schedule 5 disqualifications (see emphasis box above) could act as a
proxy. A proxy can also not act as a witness to the first declaration.

Conscientious Objection

The Bill sets out that nobody is under any duty to participate in anything within the Bill if
they have a conscientious objection to it.

If any legal proceedings were to arise, the burden of proof for conscientious objection
would rest with the person relying on it. See section on Conscientious Objection for further
information.
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Overview of the process set out in the Bill
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First Declaration P

Signed and dated by the individual and witnessed by the coordinating doctor and

another person. May also be signed by a proxy if individual physically incapable.
Proof of identity and age 16+ provided

|
Coordinating doctor makes a statement on qualifying
criteria — to assess the person is:

Terminally ill Has made the declaration voluntarily

and without coercion or pressure
Resident in Scotland for 12 months

and registered with a GP Practice Has capacity to make the decision

|
Independent doctor makes a statement on qualifying

criteria — to assess the person is: Period of

Terminally ill Has made the declaration voluntarily Reflection
and without coercion or pressure

Has capacity to make the decision There must be 14

days in between
the first and second
During the medical assessments, both the coordinating doctor and the declaration.

independent doctor :

Unless the person is

Must explain and Must inform the person: May advise the expected to die
discuss: * of the further steps that need person to: ST [T WEICh
* the person's diagnosis and to be taken before assistance * inform their GP practice S
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* the nature of the substance
that might be provided and
how it will bring about death.
If either doctor has any doubt as to whether the person is terminally ill or has the capacity to
make the request, they may refer them to a registered medical practitioner specialising in those
areas for an assessment and then take account of their opinion
. i 1
Co-ordinating Doctor’s Statement Independent Doctor’s Statement
Terminally ill | Eligibility{inc capacity) Terminally ill | Capacity| No Coercian
No Coercian I
Second Declaration O
Signed and dated by the individual. Witnessed by coordinating doctor and another
person. Can be signed by proxy if person physically incapable
Request for assistance to die
- N
. . . Cancellations - first and
Assistance to die provided second declaration can be
Given approved substance cancelled at any time (orally
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Final statement made by coordinating Doctor |  the person’s GP.

Ve
.

Individual’s GP informed and recorded in medical records.
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Key Issues
Period of reflection

Opinions on the length of the period of reflection varied depending on whether
respondents supported/opposed the Bill.

Those in support of the Bill tended to comment that the period of reflection set out in the
Bill is too long. Some commented that it is unnecessary and cruel to make people wait
when they are suffering. Others called for more discretion around the length of time and
one person stated that evidence from the US showed a waiting period does not clarify
decision making.

In contrast, those opposed to the Bill were generally of the opinion that the period of
reflection is too short for such a grave decision and people can make hasty decisions in
times of distress.

Coercion

Another common question raised in the submissions was how coercion will be assessed.
Some were of the opinion that it can be so subtle that it may never be adequately
detected.

Often these submissions believed that coercion can take many forms and include societal
and economic pressures such as inadequate care, social care fees and feeling like a
burden.

Some believed doctors are ill-equipped to carry out this task, especially if they have no
knowledge of the person's background and social circumstances.

Other points made in relation to coercion included:
+ the process only allows a short time to assess coercion,
+ there is no requirement to consult other agencies,

+ there is no mechanism for family or friends to raise concerns or a requirement to be
involved in the process.

Service Lead and Involvement of Other Professionals

Some submissions thought that assisted dying should be led by a specialist service, rather
than be subsumed within general NHS services. Alongside this was a belief among some
that assisted dying should not be led by GPs. Reasons for this included that GPs have
neither the expertise nor the resource to take forward such a service.

In addition, several respondents called for the involvement of other professionals in the
process. Common suggestions included psychologists, lawyers and social workers.

Other
Other suggestions in relation to the process and safeguards included:

+ assisted deaths should be approved by the Courts. This would be in line with
proposals in Lord Falconer's Bill.
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 there should be an appeals process for both the individual and third parties such as
family members.

Provision of Assistance to End Life

Provision of assistance

Once a person has made two declarations, undergone all of the required assessments and
has the medical practitioners' statements in place, they could be provided with an
approved substance to end their own life.

The substance could be provided by the coordinating doctor or an 'authorised health
professional'.

Authorised health professionals would include a doctor or registerd nurse authorised by
the coordinating doctor.

The substance would be specified in regulations.

At the time the substance is provided, the doctor or nurse must be satisfied that the
individual has the capacity to make the request and that they are doing so voluntarily and
free from coercion or pressure from others.

The doctor or nurse providing the substance may be accompanied by any other health
professional they think necessary. The Bill defines a health professional as a doctor,
registered nurse or a registered pharmacist.

The doctor or nurse must remain with the individual until they decide to take the substance
and, if they do, until the person has died. They would not need to stay in the same room.

If the person decides not to use the substance to end their own life, the doctor or nurse
must remove it from the premises.

Final statement

When the person has used the substance and has died, the coordinating doctor must
complete a final statement to that effect. This form is set out in Schedule 4 to the Bill.

The coordinating doctor (if not already the person's GP) must also inform the person's GP
practice and this should be recorded in their medical records.

Death Certification

When certifying the death, the Bill would require the terminal iliness to be recorded as the
cause of death rather than the substance provided. See Death Certification below for more
information.

Key Issues
Means of death

The Bill does not specify the means of death other than to say that the person will be
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provided with 'a substance'. What this substance is would be specified in regulations but
there are currently no medications licensed for such purposes in the UK.

One of the main themes to emerge from the call for views was the lack of suitable
medications for the purpose of assisted death. Many respondents claimed that
experiences from other jurisdictions, such as Oregon and Canada, show that the drugs
commonly used there can often lead to painful and prolonged deaths (see Complications
below).

These submissions highlighted a lack of evidence and testing of the medications. Many
claimed reports from other jurisdictions show the complication rate is high.

Some called for a list of approved substances to be published to enable proper scrutiny.
Complications

Several respondents raised questions and concerns about the potential for complications
at the end of life.

Commonly these submissions claimed there was evidence that the drugs used often result
in a painful and/or prolonged death. Some claimed evidence from other jurisdictions shows
complication rates ranging between 7-11%.

Often these assertions did not cite their sources but others referred to the annual reports
provided by Oregon (which detail complication rates and time from ingestion to

unconsciousness and death) as well as an article published in the British Medical Bulletin.
24

Conversely, individual respondents from New Zealand and Oregon claim the drugs used
have a good track record and few complications.

“ Each medication method has a standard administration protocol to ensure
consistent, safe and quality services. As of 31 March 2023, there have been no major
complications related to the administration of the medication and all deaths have
occurred within expected timeframes. The details of the protocol are only provided to
practitioners involved in the assisted dying service. (Totara Hospice, New Zealand)”

“1 am a medical practitioner in the state of Oregon, USA, where we have a very
similar law to this Bill in place for over 25 years. | have been both attending
(prescribing) and consulting (second opinion) on more than 100 cases. The process
and safeguards work well. The medications used are safe and effective, and
complications extremely rare and even then (e.g. delayed time to death after
unconsciousness) usually of no harm to the patient. (Dr Nicholas L Gideonse)”

There were also questions about the role of the doctor if complications did occur, and what
the law would permit them to do. For example, could they provide more medication or
would they have to stand by?

“ The Bill does not cover what to do if the drugs do not have the desired effect or if
there are complications, e.g. person becomes distressed or vomits or doesn’t die as
quickly as intended? Complications are common in [assisted dying] jurisdictions but
they are not robustly reported. Oregon reports an 11% complication rate, including
regurgitation, seizures and waking up. (Dr Rachel Kemp)”
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Provision of assistance and alternative means of administration

Some responses to the call for views called for the Bill to allow physical assistance to help
someone to die. These responses felt that relying on people to self-administer the
substance would unfairly deny people with physical impairments the option of an assisted
death.

Alongside this, many respondents called for alternative means of administration rather
than just orally. Although please note that the Bill does not specifically require oral
administration.

In summary, these responses could be divided into:

» those who thought the person should have more options than just oral administration,
for example, intravenous administration,

» those who thought the substance should be administered by a health professional, for
example, by injection, and

» those who thought there should be some kind of machine for administration which is
still controlled by the individual.

Some responses asked for clarity on whether the Bill's provisions would allow for physical
assistance from a third party, for example, for someone who is physically incapable of self-
administering the substance.

One submission alleged an apparent contradiction in the Bill and the requirement for self-
administration:

“ The legislation requires the individual to be able to take the medication themselves —
that is the underpinning principle of the Bill. However the Bill also makes provision for
those who are unable to sign the papers themselves and allows the use of a proxy.
This is an obvious contradiction on the face of the Bill. The individual must have the
capacity to take and swallow the medication but does not need to have the capacity to
sign a document. (Shona Haslam, Logos Scotland)”

Section 15 of the Bill describes assistance as;
 providing the substance to end the person's life,
 staying with the adult until they have decided they wish to use the substance or,
» removing the substance if they decide they do not wish to use it.

The Bill does not specifically provide that the substance would have to be self-
administered but self-administration is stressed in the policy memorandum and
explanatory notes to the Bill and there are several provisions with references to the person
ending their own life.

Civil and Criminal Liability

The Bill would exempt healthcare professionals from criminal and civil liability when they
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provide an eligible adult with assistance to end their own life, so long as the assistance
complies with the Bill's provisions.

It would continue to be a criminal offence to end someone's life directly. There is also no
change in the law for any action to assist dying outside of the process provided for in the
Bill.

The Bill would also make it an offence to coerce or pressure a terminally ill adult to make a
first or second declaration.

A person found guilty of committing such an offence would be liable:

« On summary conviction to imprisonment of up to 2 years, or a fine not exceeding level
5 on the standard scale or both

» On conviction on indictment to imprisonment for up to 14 years or a fine, or both.

Key Issues

Very few submissions made any comments in relation to the provisions regarding civil and
criminal liability.

However, the submission from Police Scotland did highlight a number of factors it would
consider important when undertaking a police investigation into an alleged offence. These
included:

+ clarity on the definition of terminal illness and what it covers,

+ clarity on how the coordinating doctor should assess that a declaration was made
voluntarily and free from coercion,

* no requirement for the coordinating doctor to involve any other agencies when
assessing coercion or abuse,

+ clarity on whether the doctor or nurse should be in the same room as the person or
not when they die,

» whether other people can be present with the person when they die,

» what actions the doctor or anyone else can take in the event of complications.

Death Certification

Under the Bill, if a person underwent an assisted death, their underlying terminal iliness
would be recorded as the cause of death on their death certificate, rather than the
substance they took to end their life.

The Explanatory Notes to the Bill do also state:

“It is expected that the use of the approved substance will also be recorded on the
death certificate.”

60



Assisted Dying for Terminally lll Adults (Scotland) Bill - Republished, 24/49

Key Issues
Opinions on how an assisted death should be recorded could be divided into:

» those who thought both reasons (the terminal iliness and the assisted death) should
be recorded on the death certificate,

» those who thought recording anything other than suicide would be inaccurate,
» those who thought the ‘true’ cause of death should be recorded.

Those who thought both the underlying illness and the assisted death should be recorded
tended to be in support of the Bill.

In contrast, those opposed to the Bill felt strongly that recording the underlying iliness
would be lying and falsifying a public record.

NHS Education for Scotland (responsible for staff education in the NHS) noted that doctors
are currently trained to put accurate information on the death certificate and expressed
concern that not recording an assisted death would be contrary to this and out of step with
the treatment of other sensitive death situations.

Many respondents also suggested that the ‘true’ cause of death should be recorded on the
death certificate. However, there was a notable difference of opinion between supporters
and opponents of the Bill in what would constitute the ‘true’ cause of death.

Those in support of the Bill felt that the terminal iliness would be the true cause of death,
while those opposed contended that suicide would be the true cause.

In relation to stigma, some in support of the Bill felt that there was nothing to be ashamed
of and recording an assisted death may help to tackle any stigma.

“ It is important that there is accurate evidence of the incidence of assisted dying. Not
recording it on the death certificate could add to stigma by indicating that there is
something shameful about the actual cause of death. (ANON-RS6Y-1X31-1)”

In a similar vein, opponents to the Bill questioned why an assisted death would need to be
covered up if there is nothing wrong with it. Some seen it as tantamount to acknowledging
that it is morally wrong.

“ The mention of potential stigma is indicative of a general public conscience that what
is being suggestive is morally wrong! (ANON-RS6Y-1659-9)”

Reporting and Monitoring

The Bill would place a duty on Public Health Scotland (PHS) to submit a report to Scottish
Ministers on the provision of assisted dying in Scotland.

This report would need to include the number of:

» people who made a first declaration
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* people who made a second declaration

* people who made a second declaration but decided not to be provided with an
approved substance

* people who were provided with an approved substance and died as a result

+ statements made by registered medical practitioners which concluded the person was
eligible to be provided with assistance

+ statements made by registered medical practitioners which concluded the person was
not eligible to be provided with assistance

» people who made a first declaration but did not go on to make a second declaration

* people who made a second declaration but did not go on to be provided with an
approved substance

* people who were provided with an approved substance but did not go on to use it.

For those who did go on to use the approved substance, PHS would be required to report
on the substance provided, where the person died and the type of place in which they died
(e.g. at home, hospital, care home) and the reasons given by the person wishing to end
their own life.

PHS would also be required to collect demographic information but all information reported
would be anonymised.

The Bill would give Scottish Ministers the power to make regulations detailing the
information to be provided to PHS, who must provide it and the circumstances in which
information should or should not be provided.

These regulations may set out circumstances in which the disclosure of certain information
would be prohibited, as well as creating an offence for breaching that prohibition. Anyone
committing such an offence could be subject to a fine not exceeding level 5 on the
standard scale (£5,000).

Annual report and review

PHS would have to report on this anonymised data annually to the Scottish Government,
and a report would be laid before the Scottish Parliament.

The Scottish Government would be required to review the operation of the legislation
within five years and lay a report before the Scottish Parliament within six months of the
end of the review period.

The review report must set out the extent to which the legislation has been successful in
supporting terminally ill adults in being assisted to end their own lives, as well as any
concerns raised about the operation of the legislation. The review and report must take
account of the annual reports published by PHS.

Key Issues

Level and frequency of reporting
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A common opinion expressed in the call for views was that the reporting and monitoring
requirements should be as demanding, robust and transparent as possible. This was
viewed as important to safeguard against coercion and abuse, as well as to build public
confidence.

Several respondents thought that 5 years was too long for the review period and
suggested shorter time periods. These ranged from 1 year to 3 years.

Some people had concerns that the review may be used to usher in expansion to the
legislation. Others felt the reporting requirements would add an administrative burden to
already stretched services, including Public Health Scotland.

Additions to reporting and monitoring

There were calls for the creation of an independent body to oversee the implementation of
the Bill.

Some submissions also made suggestions for specific additions to the information that
should be recorded, including:

* incidence of complications and adverse events,

» impact on staff and relatives,

» data on protected characteristics,

» socio-demographic information,

» data on who is involved in assisted dying and their qualifications,
» cases with psychiatric assessment,

» cost savings and expenses occurred.

Conscientious Objection

Section 18(1) of the Bill sets out that no one is under any duty to participate in anything
authorised under the Bill if they have a conscientious objection.

The Bill does not prescribe who the conscientious objection would apply to but the Policy
Memorandum indicates that it would apply to doctors and other health professionals
involved in the process.

The Policy Memorandum also describes conscientious objection in the following way:

“ Conscientious objection is understood as a person’s refusal to participate in
medically indicated, legal, and professionally accepted medical practices that conflict
with their deeply held personal convictions (whether they be of a religious, belief,
moral or philosophical basis).”

Section 18(2) goes on to say that in any legal proceedings, 'the burden of proof of
conscientious objection is to rest on the person claiming to rely on it'.
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Key Issues
Application of the conscientious objection clause

There was general support for the conscientious objection clause from those who
commented. These responses tended to feel that assisted death should only be provided
by those who believe in it.

Some also stressed that, while they supported the conscientious objection clause, those
opting out should not be able to obstruct those seeking an assisted death.

Several other responses expressed concern about the practical application of the clause
and the pressure that will be placed on those who opt-out.

Some felt that a lack of resources and staffing could apply pressure to unwilling staff to
take part, as opting out would increase the workload of their colleagues. Others claimed
opting-out could jeopardise their careers and there will be peer pressure to participate.

The Royal College of General Practitioners backed calls from the British Medical
Association to make it unlawful to discriminate against, or cause detriment to, any doctor
on the basis of their refusal to participate in assisted dying.

This was reiterated by Scottish Care who asked for stronger protections for staff who
object to participating in assisted dying on moral or religious grounds, including those
indirectly involved.

Many pointed to the experience of implementing the conscientious objection clause in the
Abortion Act 1967 and argued that it would eventually be eroded and provide inadequate
safeguards for professionals.

“ “Legal safeguards to protect the conscientious objections of medical professionals to
assist in abortions have proved inadequate. The same will happen with this bill.”
(ANON-RS6Y-1311-T)”

Extent of the conscientious objection clause

Some submissions asked for clarification on who and what the conscientious objection
would apply to.

For example, the Pharmacists Defence Union asked for clarification on whether it would
apply to them and, if it did, which aspects of their work it would apply to.

This was reiterated by other respondents who highlighted the clause applies to those
'participating’ in anything authorised by the Bill's provisions. This raised questions as to
what activities this would cover and if it would just include prescribing and providing the
substance, or any other aspect of the process.

Some submissions called for the same protections to be applied to those with indirect
involvement in assisted dying, such as social workers, carers and housekeeping staff.

Other Comments
Other comments made in relation to the conscientious objection clause included:

» whether the Scottish Parliament has the powers to legislate for a conscientious
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objection clause (see Legislative Competence)

» Some responses opposed the burden of proof lying with the person objecting. The
Royal College of General Practitioners argued that Doctors should be able to opt out
for any reason and they should not be required to prove their conscientious objection.
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Financial Memorandum

The costings within the Financial Memorandum 25 (FM) to the Bill are based on an
estimate of the likely number of people who will seek an assisted death in Scotland.

Estimates are based on data from Oregon and Victoria in Australia. The FM explains that
these jurisdictions were chosen due to their similarities to the assisted dying model in the
Bill and the amount of data available.

Using the experiences of these areas, the FM calculates that there will be fewer assisted
deaths in the early years, followed by a gradual increase in numbers in subsequent years.
In addition, from the experience of these jurisdictions, the FM also allows for 33% of
people who enter the process not proceeding with an assisted death.

* Year 1 - estimates an approximate 25 assisted deaths with 33 people entering the
process

* Year 3 - estimates between 50-100 assisted deaths with 67-134 people entering the
process

* Year 20+ - estimates up to 400 people will have an assisted death annually, with up to
533 people entering the process.

These figures were then used in the FM to estimate the likely costs. Please note that the
Member wrote to the Health, Social Care and Sport Committee with points of clarification
and minor amendments to the information presented in the original FM. These are
reflected in the information outlined below.

Costs to the National Health Service

The FM details that the main costs of the Bill will fall to the health service. However,
several of these costs are expected to be either minimal or absorbed within existing roles
and budgets, including:

» production and administration of forms,
+ translation and interpretation,

» updating guidance,

+ clinicians' time.

The FM does calculate an estimated cost for clinicians' time but expects the associated
costs to be subsumed within existing duties and budgets.

Using figures from 2022/23, it calculates an estimated average hourly salary for all doctors
of £34.32. This is based on the premise that all grades of doctor (from Foundation Year 1
to Consultant) will be able to participate in the process, and that doctors work an average
of a 40 hour week.

Subsequently, the estimated total cost of clinicians' time is set out as:

* Year 1 - between £6,795 and £19, 254 per annum,
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* Year 20+ - between £109,755 and £310,973 per annum.
Staff Training

It is anticipated that training will have to be undertaken by doctors, registered nurses and
registered pharmacists who will, or may be, involved in the assisted dying process. The
FM anticipates training will be required in; the overall process, assessing eligibility and on
how to detect coercion. However, the FM acknowledges that staff may already receive
similar training and suggests this could be updated to include assisted dying. The amount
and type of training would be for the NHS to determine.

The FM uses Victoria in Australia as a comparator where people undertake 8 modules
followed by an assessment. This takes 6-8 hours to complete and can be online or part of
a group in person

The FM uses the Human Tissue (Authorisation)(Scotland) Bill cost estimates as a
comparator uprated for inflation and comes up with a figure of £200,000.

Prescribed substance to end life

The FM details that information obtained from Community Pharmacy Scotland regarding
the cost of a substance that could potentially be used by a person to end their own life,
would cost around £2000 in year 1, rising to around £32,000 by year 20.

Total Health Service Costs

The following table summarises the total estimated NHS costs described above, from year
1 up to year 20.

Estimated Health Service Costs

Year 1 Year 2 Year 20
Clinician Hours £6,795 - £19,254 £6,795 - £19,254 £109,755 - £310,973
Staff Training £200,000 Minimal Minimal
Substance provided to end life £2,000 £2,000 £32,000
Total £208,795 - £221,254 £8,795 - £21,254 £141,755 - £342,973

Other costs

The FM also details other expected costs from the Bill and combines these with the health
service costs to arrive at the potential total costs of the Bill. The other costs are
summarised under 'costs to the Scottish Administration' and include:

* cost of producing the annual reports,
+ cost of producing the review report,
+ consultation on the production of guidance,

» costs to the Crown Office and Procurators Fiscal Service, Scottish Courts and
Tribunals Service, and

» the Scottish Prison Service.

The FM details that it expects there to be no additional costs to regulatory bodies such as
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the General Medical Council and the Nursing and Midwifery Council. It also expects there
will not be additional costs to local authorities, the third sector and the Private sector.

In summary, the total costs of the Bill are set out as:

Year 1 Additional Ongoing Annual Cost year 2 - year 20
Year 5 Cost

Scottish £54,639-£92628 £33,556 £14,312 and between £0 and £4,954 (with £989 estimated as

Administration the maximum 2 year figure.

NHS Scotland £208,795-£221,254 NA rising year on year from £8,795 and £21,254 in year 2 to
£141,755 - £342,973 in year 20

Total £264,434-£313,882 £33,556 Rising year on year from between £23,107 and £36,555 in

year 2, to between £156,067 and £362,230 in year 20.
Savings

The FM stresses that the purpose of the Bill is not to produce cost savings but there may
be some from:

 reduced cost of care,
» reduced cost of accessing services such as Dignitas.

Due to the lack of available data, the FM does not put an estimate on the cost savings
from reduced care.

In relation to accessing assisted dying in places like Dignitas, the FM estimates a saving to
individuals of £307,500 over a 20 year period.

The Financial Memorandum concludes that the Bill is likely to be 'effectively cost neutral'.

Key Issues

Respondents to the call for views were not specifically asked about the estimates in the
FM. However, a number of submissions raised issues in relation to the estimated costs.

The Finance Committee also recently undertook a consultation on the FM to the Bill and
received a range of views which are available on its website.

While some of those who have commented are content with the costings set out in the FM,
some submissions raised specific points which are summarised below.

Costs are underestimated

Some submissions expressed concern that the costs set out in the FM are an
underestimate. Most notably, NHS Education for Scotland (NES) and the Scottish
Government.

In its letter to the Health, Social Care and Sport Committee, the Scottish Government
states the unit costs of staff time is an underestimate as it has been calculated using
unrealistically low salaries and excluding other costs such as employer pension and
national insurance contributions.

It also goes on to highlight the cost of staff time for training has not been included and
claims this is a 'significant omission' as most health professionals would need trained.
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Similalry, NES (the training body for the NHS) suggests that training costs of £200,000 in
the first year and minimal training costs thereafter seems unrealistic:

“There is a lack of clarity about pathways and who will be delivering Assisted Dying. It
is unclear if this will be GP’s, hospital teams or specialist palliative care teams and
even for professionals not specifically delivering it, there will still be a need for wider
recognition and understanding throughout health and social care. Therefore, there
could potentially be very large numbers needing trained at different levels. (NHS
Education for Scotland)”

NES also highlights that training budgets are under huge pressure and if the money needs
to be found from existing budgets, this will reduce funding in other areas.

NES also highlights potential additional needs in relation to wellbeing, trauma and
bereavement support for staff which are not costed in the FM.

Absorption within existing budgets

Some of the organisations responding to the call for views, expressed concern about costs
being absorbed within existing budgets and the effect this could have on other services.

For example, Anscombe Bioethics wrote:

“ If assisted suicide is construed as part of healthcare, as it is in the current Bill, then
these costs will be taken from the healthcare budget (specifically the end-of-life care
budget) and will be competing with resources provided to palliative care. (Anscombe
Bioethics)”

The Royal College of Psychiatrists expressed concern that demand may be
underestimated and they will receive increasing requests for assessments which will strain
already stretched resources.

Similarly, Hospice UK contended that the claims the Bill would make more money
available for palliative care would only happen if a positive decision to allocate the money
to palliative care was taken. They ask that if the Bill progresses to stage 2 then there
should be a clear commitment from the Scottish Government that there will be additional
funding for palliative care.

69



Assisted Dying for Terminally Ill Adults (Scotland) Bill - Republished, 24/49

Legislative competence

The Bill expressly provides that any provision which relates to certain reserved
matters (misuse of drugs, regulation of health professions, medicines, medical
supplies and poisons) has no effect. This approach has been taken to reflect the
Scottish Parliament’s legislative competence. However, it has implications for the
implementation of the Bill, should it be passed.

The Member in charge of the Bill acknowledges that there are likely to be additional steps
which would need to be taken before the Bill could be fully implemented. He has identified
some possible options which may provide a way forward.

This section of the briefing looks at:
+ the limits of the Scottish Parliament’s legislative competence

» the approach taken in the Bill around legislative competence and the practical
consequences for the implementation of the Bill

» competing views on the legislative competence of the Bill.

The legislative competence of the Scottish
Parliament

The Scottish Parliament only has power to legislate in certain areas. This is known
as legislative competence.

The Scotland Act 1998 sets out the limits to legislative competence

Sections 29 and 30 of the Scotland Act 1998 (‘the Scotland Act’) deal with legislative
competence. Section 29 provides that an Act or provision of an Act of the Scottish
Parliament is outside its legislative competence in the following circumstances:

+ it would form part of the law of a country or territory other than Scotland, or confer or
remove functions exercisable otherwise than in or as regards Scotland

» jtrelates to reserved matters,

* itis in breach of the restrictions in Schedule 4, (Schedule 4 sets out “enactments
protected from modification” by the Scottish Parliament for example the UK Internal
Market Act 2020)

* it is incompatible with any of the rights contained in the European Convention on
Human Rights

+ it would remove the Lord Advocate from her position as head of the system of criminal
prosecution and investigation of deaths in Scotland.

Section 30 of the Scotland Act gives effect to Schedule 5, which defines the reserved
matters for which the UK Parliament is responsible. The Scottish Parliament cannot
legislate in relation to these matters. Specific reserved matters are listed under 11 heads.
Any subject not specifically reserved under Schedule 5 is within the legislative competence
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of the Scottish Parliament (subject to the other restrictions outlined above).
There are also limits on the executive competence of the Scottish Government

Executive competence describes the powers Scottish Ministers have to take executive
action — such as making regulations. Section 54 of the Scotland Act sets out the limits to
executive competence. Scottish Ministers have powers to act within “devolved
competence”. Broadly speaking, this means that they have powers to act in the same
areas that the Scottish Parliament has power to legislate.

Acts of the Scottish Parliament can only give the Scottish Ministers powers within
legislative competence. Acts of the UK Parliament can give the Scottish Ministers powers
in relation to devolved or reserved matters.

There has been disagreement over the legislative competence of this Bill

As with any legal matter, it is possible that there may be conflicting views on the legislative
competence of a Bill on introduction and throughout its consideration by the Scottish
Parliament.

Ultimately, only the courts can determine whether the provisions of any Bill passed by the
Scottish Parliament are within its legislative competence.

Section 33 of the Scotland Act provides a mechanism for the UK Supreme Court to
consider questions of legislative competence on the initiative of either the Scottish or UK
Governments. It allows the “Law Officers” to refer the question of whether a Bill — or any
provision of a Bill — would be within the legislative competence of the Parliament.

They can do this at any time during the period of four weeks following passing of the Bill,
or following the approval of a Bill at Reconsideration Stage before the Bill receives Royal
Assent and becomes law. The Law Officers are the Advocate General and Attorney
General for the UK Government and the Lord Advocate for the Scottish Government.

After the Bill receives Royal Assent, individuals or organisations can challenge the
legislation on grounds of legislative competence using a court procedure called judicial

review. The SPICe briefing Judicial Review (2022) 26 100ks at this type of court action in
more detail.

The approach taken in the Bill around legislative
competence and the practical consequences for the
implementation of the Bill

Section 22 (“Limitations on effect of Act”) states that any provision in the Bill
relating to key reserved subjects is “of no effect”

The reserved matters referred to in section 22 are:
* misuse of drugs (as defined by paragraph B1 of Schedule 5 to the Scotland Act)

 regulation of the health professions (as defined by paragraph G2 of Schedule 5 to the
Scotland Act) — this covers doctors, pharmacists and nurses, among others
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» medicines, medical supplies and poisons (as defined by paragraph J4 of Schedule 5
to the Scotland Act).

Key areas of the Bill in respect of which issues have been raised

The following provisions of the Bill have been the subject of comment by either the
Scottish Government or other stakeholders.

» Section 15(8), which gives Scottish Ministers the power to make regulations
specifying an “approved substance” to be used to allow a terminally ill adult to
end their own life

Paragraph 7 of the Policy Memorandum 27 states:

“ Section 22 of the Bill (“Limitations on effect of Act”) puts it beyond doubt that the
Scottish Ministers can approve such substances by way of regulations only if they are
not regulated by or under the Misuse of Drugs Act 1971 or the Medicines Act 1968 or,
if they are so regulated, their use for the purposes of assisted death has been
approved under those Acts. These are subject matters which are reserved to the UK
Parliament under the Scotland Act 1998.”

Whilst it will be for Scottish Ministers to determine the approach, it is considered likely that
potential “approved substances” would be regulated under either of these Acts. This has

implications for the implementation of the Bill. The Member in charge explains the position

in paragraph 8 of the Policy Memorandum 27

“ The Member acknowledges that, in order to achieve a truly comprehensive assisted
dying scheme, something else would likely need to happen. This could be if for
example the use of certain regulated medicines or controlled drugs were to be brought
within the executive competence of the Scottish Ministers, or by way of a transfer of
legislative power through amendment of Schedule 5 (or Schedule 4) of the Scotland
Act 1998.”

+ Section 18(1) of the Bill which provides that individuals may conscientiously
object to participating in anything authorised by the Bill

Some professional representative bodies and academics, along with the Scottish
Government, have raised concerns that creating a conscientious objection clause may be
covered by the reserved matter of the regulation of the health professions. They argue that
this could render the provision outwith the legislative competence of the Scottish
Parliament, meaning it would have no effect.

+ Sections 4(5)(a) and 6(6)(a) which give Scottish Ministers the power to make
regulations specifying the qualifications or experience required for doctors
carrying out functions under the Bill; and section 7(2)(c) which deals with
second opinions

The Scottish Government has expressed concern that these provisions may also fall within
the ambit of “regulation of the health professions”, which is a reserved matter.

Possible options for implementing the Bill

2

The Policy Memorandum 7 outlines steps which could be taken to enable the Bill to be
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fully implemented. Those options are as follows:
* A Section 30 Order under the Scotland Act

A “Section 30” order could be used to alter the legislative competence of the Parliament
(and by extension, the devolved competence of Scottish Ministers). This would allow
Scottish Ministers to make regulations specifying an “approved substance” which is
otherwise regulated under the Misuse of Drugs Act 1971 or the Medicines Act 1968.

27

Paragraph 8 of the Policy Memorandum <" explains:

“ A Section 30 Order is a type of subordinate or secondary legislation which can be
used to increase or restrict, temporarily or permanently, the Scottish Parliament’s
legislative competence. It does this by altering the list of reserved powers set out in
Schedule 5, and/or the protections against modification set out in Schedule 4 of the
Scotland Act. Section 30 Orders can be initiated either by the Scottish or UK
Governments but require approval by the House of Commons, House of Lords and
the Scottish Parliament before becoming law.”

* An order under Section 63 of the Scotland Act

This could be used by UK Ministers to alter executive competence by transferring the
function of making the necessary regulations to the Scottish Ministers. It would require
approval by both the UK and Scottish Parliaments.

* An order under Section 104 of the Scotland Act

This could allow consequential modifications to be made to reserved law as a result of an
Act of the Scottish Parliament. Section 104 orders are laid before the UK Parliament.

+ Use by the UK Government of existing powers

The UK Government could use existing powers under misuse of drugs or medicines
legislation to permit the use of certain drugs for the purposes set out in the Bill.

All the options which would enable the Bill to be fully implemented require action
from the UK Government

It is not clear whether the UK Government will be prepared to act and, if so, how quickly.
However, the Member in charge of the Bill has had informal discussions on this issue and
will continue to do so during the passage of the Bill.

Competing views on legislative competence

The Scottish Government has expressed the view that key aspects of the Bill appear
to be outwith legislative competence. However, the Member in charge believes that
the Scottish Government should work with the UK Government to ensure it can be
implemented.

The Scottish Government outlined its concerns about the Bill in a letter to the
Health and Social Care Committee
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The Cabinet Secretary for Health and Social Care’s letter (30 September 2024) 23 explains
why the Scottish Government considers the Bill to be outwith competence in its current
form.

The letter further observes (paragraph 20) that the process for a Section 30 Order
generally takes 12 to 18 months. This is because it requires approval by both Houses of
the UK Parliament, as well as the Scottish Parliament, before it is made. The Scottish
Government considers that this process would need to be completed prior to a Stage 3
vote on the Bill.

While 12 to 18 months is the typical time frame for a Section 30 order, it is possible to
progress one in a much shorter time frame. For example, a Section 30 order was required
to give effect to the Edinburgh Agreement. It temporarily transferred power to the Scottish
Parliament to legislate for the 2014 independence referendum. That Section 30 Order was
brought into force within five months of the Edinburgh Agreement being signed.

The member in charge addresses the need to work with the UK Government in the
Policy Memorandum

Paragraph 10 of thePolicy Memorandum 27 states:

“ The Member believes that, should the Scottish Parliament support the general
principles of the Bill at Stage 1 (that eligible terminally ill mentally competent adults in
Scotland should have access to a legal, safe and humane assisted death) that, given
it would be Parliament’s will for the Bill to proceed, the Scottish Government should
work with the UK Government to ensure that powers are made available to the
Scottish Parliament, or to the Scottish Ministers, as soon as possible.”
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